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COURTS NOT OF RECORD: JUVENILE AND DOMESTIC RELATIONS COURTS.
DOMESTIC RELATIONS: DIVORCE. AFFIRMATION AND ANNULMENT.

RULES OF SUPREME COURT OF VIRGINIA: EQUITY PRACTICE AND PROCEDURE —
COMMENCEMENT OF SUITS IN EQUITY — THE BILL OF COMPLAINT.

Juvenile court acting on custody petition filed by parent or relative, or circuit court in divorce and
custody case. may transfer custody of child to local board of public welfare or social services, if court
makes specific statutory findings of abuse or neglect. that child is in need of services or supervision, is
status offender or delinquent. or when petition requests relief from child's care and custody. Board, to be
properly before court, must have received reasonable notice of, and opportunity to be heard on, pending
custody issue, unless emergency exists. and board may be required to accept child for up to 14 days
without having received prior notice or opportunity for hearing. In such cases, local board need not file

custody petition: petition filed by parent or relative gives court jurisdiction over child's custody.
DATE: June 21, 1994
SDATE: 940621
REQUESTOR: The Honorable Terry G. Kilgore. Member, House of Delegates

CITE: 1994 51

You ask whether circuit courts and juvenile and domestic relations district courts ("juvenile court(s)")
have the authority in a pending case to include the local board of welfare or social services {"local board")
as a third partv, and award custody of a child to the local board even though the board has not filed a
custody petition. In two hvpothetical cases vou describe, a circuit court 1n a divorce and custody case, or
the juvenile court in a custody dispute between two parents or other relatives. determines after hearing the
evidence that neither parent or petitioning relative is appropriate to have custody of the child, and the court
wishes to place the child in the temporary custody of the local board. [Page 52]

I. Applicable Statutes

Section 16.1-241(A)(3) of the Code of Virginia confers exclusive original jurisdiction on juventle courts
in all cases, matters and proceedings involving "custody, visitation. support, contrbl or disposition of a
child" "[w]hose custody, visitation or support is a subject of controversy or requires determination.” That
section also makes jurisdiction in such cases concurrent with, and not exclusive of. the equity jurisdiction
of circuit courts, except as provided in § 16.1-244. The last paragraph of § 16.1-241(A) provides:
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The authority of the juvenile court to adjudicate matters involving the custody. visitaticn, support,
control or disposition of a child shall not be limited to the consideration of petitions filed by a mother,
father or legal guardian but shall include petitions filed at any time by any party with a legitimate interest
therein. A party with a legitimate interest shall be broadly construed and shall include. but not be limited
to, grandparents, stepparents, former stepparents, blood relatives and family members. The authority of
the juvenile court to consider a petition involving the custody of a child shall not be proscribed or limited

where the child has previously been awarded to the custody of a local board of social services.

Section 16.1-244(A) provides that another court may exercise jurisdiction concurrent with that of the
juvenile court over the custody of a child when the custody issue is incidental to the determination of a
cause pending in the other court. Under that section, when a suit for divorce raising the matter of custody
in the pleadings has been filed in a circuit court, and a hearing is set within twenty-one days of the filing,
the juvenile court is divested of jurisdiction unless the parties agree otherwise.

Section 16.1-260(A) states that "[a]ll matters alleged to be within the jurisdiction of the [juvenile] court
shall be commenced by the filing of a petition. . . ."

Article 9, Chapter 11 of Title 16.1, §§ 16.1-278 through 16.1-290, sets forth several dispositional
alternatives when the custody of a child is at issue. Section 16.1-278.2 provides, in part:

If a child is found to be (i) abused or neglected, (ii) at risk of being abused or neglected by a parent or
custodian who has been adjudicated as having abused or neglected another child in his care, or (1)
abandoned by his parent or other custodian, or without parental care and guardianship because of his
parent's absence or physical or mental incapacity, the juvenile court or the circuit court may make any
[Page 53] of the following orders of disposition to protect the welfare of the child:

¥ ¥

4. After a finding that there is no less drastic alternative, transfer legal custodyv, subject to the provisions
of § 16.1-281, to any of the following:

* %k ¥

c. The local board of public welfare or scocial services of the county or citv in which the court has
jurisdiction or. at the discretion of the court, to the local board of the county or citv in which the child has
residence if other than the county or city in which the court has jurisdiction. The local board shall accept
the child for care and custody, provided that it has been given reasonable notice of the pendency of the
case and an opportunity to be heard. However, in an emergency in the countv or citv in which the court has
jurisdiction, the local board may be - required to accept a child for a period not to exceed fourteen days
without prior notice or an opportunity to be heard if the judge entering the placement order describes the
emergency and the need for such temporary placement in the order. Nothing in this section shall prohibit
the commitment of a child to any local board of public welfare or social services in the Commonwealth
when the local board consents to the commitment. . .
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Anv order authorizing removal from the home and transferring legal custody of a child to a local board
of public welfare or social services as provided in this section shall be entered only upon a finding by the
court that reasonable efforts have been made to prevent removal and that continued placement in the home
would be contrary to the welfare of the child, and the order shall so state.

Subsequent sections similarly authorize a juvenile court or a circuit court to transfer legal custody to the
local board when a parent or other custodian seeks to be relieved of the care and custody of any child (§
16.1-278.3), or when the court finds a child to be in need of services (§ 16.1-278.4), in need of supervision
(§ 16.1-278.5).a status offender (§ 16.1-278.6), or delinquent (§ 16.1-278.8).

Section 16.1-278.15 also authorizes a juvenile court to "make any order of disposition to protect the
welfare of the child and family as mayv be made by the [Page 54] circuit court” (§ 16.1-278.15(A)), and
"mav award custody upon petition to any party with a legitimate interest theremn” (§ 16.1-278.15(B)).

Section 20-107.2 provides. 1n part:

Upon decreeing the dissolution of a marriage, and also upon decreeing a divorce, whether from the bond
of matrimony or from bed and board, and upon decreeing that neither party is entitled to a divorce, the
court may make such further decree as it shall deem expedient concermning the custody, visitation and
support of the minor children of the parties. . . . In any case involving the custodyv or visitation of a child,
the court may award custody or visitation to any party with a legitimate interest therein, including but not
limited to, grandparents, stepparents, former stepparents. blood relatives and family members provided any
such party has intervened in the suit or 1s otherwise properly before the court. The term "legitimate
interest” shall be construed broadly to accommodate the best interests of the child. |

II. In Proper Case, Circuit Court or Juvenile Court May Transfer Legal Custodv of Child to Local
Board Without Board's Filing Petrtion

Under § 16.1-260(A). all matters alleged to be within the jurisdiction of a juvenile court must be
intiated by filing a petition. Similarly, all divorce matters must be commenced by filing a bill of
complaint. ! A circuit court divests a juvenile court of jurisdiction if divorce pleadings raise an issue about
custody, guardianship, visitation or support of children and the case has been set for hearing within
twentvone days. Section 16.1-244(A). When a parent or relative files a petition for child custody in a
Juvenile court, that court acquires subject matter jurisdiction over custodv of the child. See §§ 16.1-
241(A)3), § 16.1-278.15. Similarly, when the issue of custody is raised in a divorce proceeding in a
circuit court, that court may award custody to any "party with a legitimate interest.” if that person has
filed a motion to intervene, "or is othenwvise properly before the court." Section 20-107.2. 2 Unlike the
situation in a 1988 decision of the Court of Appeals of Virginia. > in which no uhderlying petition for
custody had ever been filed with the court, in each of the hvpothetical situations you describe, the issue of
custody has been raised in the pleadings and thus is properly before the court.

§§ 16.1-278.2(4)(c), § 16.1-278 3, 16.1-278.4(5)(c), § 16.1-278.5(B)(1), § 16.1-278.6 and 16.1-
278.8(13)(c) all permit either a circuit court or a juvenile court to award custody to the local board. if the
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board is properly before the court. 4 When the local board has been given reasonable notice of the
pendency of a case, and an opportunity to be heard on the custody issue, the local board would be properly
before the court. The local board mayv also consent to the commitment of the child. [Page 55] thereby
voluntarily submitting to the court's jurisdiction. In my opinion, the court then may proceed to determine
the custody without any requirement for the local board to file a petition for custody.

‘When éuarding custody to the local board, a court must make the specific findings required under §
16.1-278.2 (child is abused or neglected), § 16.1-278.3 (parents or other custodians have petitioned to be
relieved of custody), § 16.1-278.4 (child in need of services), § 16.1-278.5 (child in need of supervision), §
16.1-278.6 (child is status offender), or § 16.1-278.8 (child is delinquent)- In the case of a child found to
be abused or neglected. the court also must find that there is no less drastic alternative, and, in each of the
above situations. must find that reasonable efforts have been made to prevent removal and that continued
placement in the home would be contrary to the welfare of the child. Section 16.1-278.2(4)(c).

Based on the above, it is my opinion that either a circuit court or a juvenile court, when acting on a
custody petition filed by a parent or relative. may transfer custody of a child to the local board if the court
makes the specific findings required by statutes that respectively apply when the child is abused or
neglected, is in need of services or supervision, or is a status offender or delinquent, or when a parent or
other custodian has asked to be relieved of the care and custodyv of the child. Before transferring custody,
the court must give the local board reasonable notice and an opportunity to be heard, unless there is an
emergency, in which case the local board may be required to accept a child for up to fourteen days without
the board receiving prior notice or an opportunity for a hearing. In such cases, the local board does not
have to file a custody petition, because the petition filed by the parent or relative has given the court
subject matter jurisdiction over the child's custody.

FOOTNOTES
' Va. Sup. Ct. Rule 2:2.

2 At its 1994 Session, the General Assembly amended § 20-107.2 to delete the language in that section
authorizing courts in divorce cases to award custody or visitation to persons other than the divorcing
parties, but added, among others, new §§ 20-124.1 and 20-124.2, effective July 1, 1994. Ch. 769, 1994
Va. Acts Reg. Sess. 1170, 1172-74. New § 20-124.1 defines a "person with a legitimate interest” broadly.
Id. at 1173. Section 20-124.2(B) recognizes the "primacy of the parent-child relationship," and requires a
"showing by clear and convincing evidence that the best interest of the child would be served” by awarding
custody "to anv other person with a legitimate interest." /4. The amendments thus do not change the legal
analvsis of the question vou present.

3

3 See Rader v. Montgomery Counryv. 5 Va. App. 523, 365 S.E.2d 234 (1988). In Rader. the Court of
Appeals reversed an award of custody to a countv department of social services, holding that the circuit
court lacked jurisdiction to terminate residual parental nghts, because no petition seeking custody had been
filed by the department or by anyone else. Your hypothetical situations are distinguishable because, in both
of them, a parent or relative has filed a petition invoking the jurisdiction of the court over the custody issue.
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4 *[T]he local board may be required to accept a child for a period not to exceed fourteen days without
prior notice or an opportunity to be heard if the judge entering the placement order [Page 56} describes the
emergency and the need for such temporary placement in the order.” Section 16.1-278.2(4)(c).




