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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF MARIN

	SAN RAFAEL AIRPORT, LLC,,
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ROBERT DOBRIN 

and DOES 1 through 50, inclusive,
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)

)

)

)

)

)
	Case No.: 061684

SPECIAL MOTION TO STRIKE 

COMPLAINT FOR DAMAGES AND FOR INJUNCTION (NUISANCE, TRESPASS


AND QUIET TITLE)

UNDER  CCP Section 425.16
Date:

Time:

Dept:

Date Action Filed:

Trial Date:


Defendant hereby answer the entire complaint filed on April 21st, 2006, on the following two points of law:

1. The sole purpose of this suit is to silence the freedom of speech of defendant AND all their neighbors and to put them in fear of a lawsuit should they speak out against plaintiff’s proposed development. (This suit is clearly a SLAPP CCP Section 425.16 and should be stuck under CCP Section 430.10d. Plaintiff has sued now after appearing to have waited since 1994, the start of the alleged illegal act, to file suit at this time for one obvious reason and one reason only  - retaliation against defendant and silencing of defendant and silencing of his many neighbors, possibly 50.

2. The claim that Plaintiff's Property includes quiet title

to the portion of the creek adjacent to Defendant's properties is unfounded.

Under Federal Constitutional Law and California State common and civil law, when a river occupies land by erosion, landowner loses title. (Constitutional Law  - Vested Rights  -  Estates and Interests in Property in General ).

In the event of accretion and reliction, any accreted or bared land "belongs to the owner of the bank, . . ." NDCC 47-06-05.5 This statute "is essentially a restatement of the well-established common law rule governing riparian rights;" Hogue v. Bourgois, 71 N.W.2d 47, 53 (N.D. 1955). It generally follows the common-law rule that a riparian owner gains land by accretion and reliction and loses it by erosion. See United States v. 11,993.32 Acres of Land, 116 F.Supp. 671 (D.N.D. 1953) (at 678: "[T]he general rule rests upon the equitable idea that a riparian owner should have the opportunity to gain by accretion since he is subject to the hazard of loss by erosion.")

The above is North Dakota law but there must be equivalent California precedents.

California Revised Field Code of 1872 section 670 

Riparian Owner's Right To New Land Created By Reliction Or By Accretion Influenced By Artificial Condition Not Produced By Such Owner
Compare City of Newport Beach v. Fager, 102 P.2d 438, 442 (Cal. 1940) and City of Los Angeles v. Anderson, 275 P. 789, 791 (Cal. 1929), construing an identical California statute, § 1014 of the California Civil Code, as applying only to natural accretion. 

1014. 425 Where, from natural causes, land forms by imperceptible degrees upon the bank of a river or stream, navigable or not navigable, either by accumulation of material or by the recession of the stream, such land belongs to the owner of the bank, subject to any existing right of way over the bank.
Do a Google search on the pages (above) on “natural causes“  “accretion” 
2. DEFENDANT’S OWNERSHIP OF LAND EAST OF SOUTH GALLINAS CREEK

Defendant could elaborately argue more against the claims of plaintiff but this only gives more weight to the frivolous pleadings of plaintiff and detracts from the real reason for this suit which is to install fear of legal action should defendant AND neighbors continue to speak out against plaintiff’s proposed development, (potentially including 50 neighbors amongst the “DOES 1 through 50”).

Plaintiff has no right in law to own a wetland location which used to be the center of a river and now is deposited with silt by the natural action of river erosion.

In addition defendant built his boat dock legally and not illegally as plaintiff claims (but this is none of plaintiff’s business).

1. DEFENDANT’S COMMUNITY ADVOCACY SILENCED

Defendant has spoken out publicly in the presence of representatives of plaintiff including the owner of the airport Joe Shekou, who should be named in this suit as the sole plaintiff and would be the sole beneficiary of the success of this suit. 

There are many witnesses to the community advocacy of defendant. Defendant has organized neighbors, had pamphlets distributed and owns a website www.GallinasCreek.org which advocates against plaintiff’s proposed development. Defendant’s actions were simply legal attempts to stop proposed development by plaintiff, proximate to wetlands and endangered species. 

It is requested that the Court dismiss this entire complaint including quiet title and dismiss all plaintiff’s frivolous and unsubstantiated complaints including those that allege that defendant:

· interfered with the comfortable enjoyment of Plaintiff's Property

· illegally fill on federal wetlands and potentially illegally “take”  endangered species

· has a dock interfering with Plaintiff's safe use of its property

· has a dock that causes a “nuisance”

· trespassed

without leave to amend the complaint under the fast tracking of an Anti-SLAPP under CCP Section 425.16, 425.17. 

Should Plaintiff prevail there would be no change to any rights affecting the 

public interest, and would confer no significant benefit, whether pecuniary 

or nonpecuniary, on the general public or a large class of persons.
Plaintiff is seeking unreasonable relief greater than and different from the relief that would be generally sought.

Enforcing the dismantling of defendant’s docks has not been proven to be necessary. The dock places no financial burden on the plaintiff. None (certainly not all) of the criteria of CCP 425.17 (b)(1)(2)(3) are met to invalidate an Anti-SLAPP motion to strike. Defendant asks, for this reason as well, that this motion to strike be granted.

Suing innocent citizens in order to silence their freedom of speech, by a rich developer, must be deterred in every way, so for this reason defendant respectfully requests judgment from the court:  

· for restitution of all legal and other related expenses incurred

· punitive damages of two million dollars mostly to deter future SLAPP suits by plaintiff but also to recompense defendant for pain and suffering

Date:  ___________

______________________   ____________________

                     ROBERT DOBRIN, FRANCES L. NUNEZ, Defendant

ORDER

The parties having received timely notice of this suit and each having appeared before the Court on the regularly scheduled hearing date of this suit, the Court having reviewed the moving papers and opposition papers, good cause appearing, does make the following order:

Plaintiff’s complaint shall be overturned without leave to amend.

Defendant ROBERT DOBRIN is forthwith dismissed from this action, and awarded costs, sanctions and penalties according to proof.

Date:_______________


_____________________________
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