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Note from the Co-Chair 


By Dianne Robbins


Greetings Members:


Summer is here! And so is your latest exciting Sac L.E.G.A.L. newsletter.  The Board voted to forego the summer BBQ this year in the hopes of bringing you a great MCLE and social event this Fall.  More details to follow.  Also, watch for information about a fund-raiser for Lambda Legal Defense and Education Fund and National Center for Lesbian Rights coming up in October right here in River City.  Sac L.E.G.A.L. will be co-sponsoring the event, and hopefully many of our members will be able to attend.  


Speaking of networking . . .  Many of you contacted me regarding the young lady in Auburn in need of legal assistance. Let me just say, first, that it appears our network is working!!  I received calls and e-mails from people all over the State.  For those of you with an interest in this case, appropriate referrals were made, and I am informed that the situation is under control.  Thanks to everyone who assisted in getting the word out.


Finally, here’s an announcement about Unity Bar. For those of you who don’t know, Unity Bar is an informal  organization of all the minority bar affiliates of the Sacramento County Bar Association, of which Sac L.E.G.A.L. is one.  Unity Bar representatives meet regularly and produce the annual Unity Bar Career Forum.  The Board is currently seeking a member who is available to be Sac L.E.G.A.L.’s representative on Unity Bar.   It’s a great opportunity to mingle with members from other organizations.   If interested, please contact me by e-mail: drobb@cwo.com.
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Californian’s with Disabilities


Contributed by  F. Burns Vick, Jr. -J.D.


Public Policy Consultant, California


The membership of Sac L.E.G.A.L. is dedicated to supporting causes and public policies which remove professional and personal barriers for gay, lesbian, bisexual and transgendered individuals engaged in the legal profession.  Such advocates supporting non- discrimination based upon life styles and personal choices should identify coalition partners toward their common goals.


Natural allies are Californians with disabilities who are activists pursuing nondiscrimination causes.  Two major bills which affect these constituencies and could be the basis for a joint advocacy effort are AB 969 by Assembly Member Wilma Chan (D-Oakland) and AB 925 by Assembly Member Carole Migden (D-San Francisco).  These bills would have a positive effect on individuals with significant health complications or chronic conditions requiring long term care.  The overarching goal of each pending bill is to remove barriers to low-income recipients of publicly-funded services so that they may lead as independent, productive lives as possible given their individual situations. AB 969 would reduce the share-of-cost for Medi-Cal beneficiaries who are seniors and people with disabilities living on fixed incomes.  The bill would establish additional deductions from income to reduce share-of-costs as a way to provide incentives for such individuals to live more independently and/or work to increase their earnings in spite of living with significant health issues such as being HIV-positive or having AIDS.  A major Medi-Cal benefit is the Personal Care Services portion of the In-Home Supportive Services (IHSS) program.


AB 925 is an omnibus bill which would expand options for workers with disabilities who need health insurance and assistance in locating paid employment often with reasonable accommodations.  This bill would increase the number of Californians who could have access to Medi-Cal’s benefits through a “buy-in” based upon income and ability to pay.  AB 925 would improve Ms. Migden’s pace-setting AB 155 enacted into law in 1999.


These measures are ripe for consideration and grassroots action by the California Alliance for Pride & Equality (CAPE) in conjunction with Sac L.E.G.A.L. members.








Ninth Circuit Reaffirms That 


Title VII’s Prohibition of Discrimination Based on a Person’s Sex Does Not Apply to Discrimination Based on Sexual Orientation�Contributed by Marc B. Koenigsberg





The United States Court of Appeals for the Ninth Circuit has reaffirmed its 22 year old ruling in DeSantis v. Pacific Tel. and Tel. Co., (9th Cir. 1979) 608 F.2d 327, that discrimination on the basis of sexual orientation does not subject an employer to liability under Title VII of the Civil Rights Act of 1964.  In Rene v. MGM Grand Hotel, Inc., 2001 WL 300595 (9th Cir. March 29, 2001), the Ninth Circuit affirmed the district court’s granting of the MGM Grand Hotel’s motion for summary judgment.  The Court concluded that a plaintiff who alleges discrimination based on sex under Title VII cannot defeat a summary judgment motion when the evidence he presents supports only the claim that he was discriminated against because of his sexual orientation.


The Facts


From December 1993 to June 1996, Medina Rene, an openly gay man, was employed by the MGM Grand
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 Hotel in Las Vegas, Nevada, and worked as a butler on the 29th floor, which was reserved for high-profile and wealthy guests.  All of the employees assigned to the floor were male.


Rene provided extensive evidence that from February 1994 to February 1996, his supervisor and several of his co-workers subjected him to a hostile work environment comprised of a variety of crude, demeaning, and sexually oriented activities.  The plaintiff’s brief on appeal stated the sexual harassment consisted of, among other things, being grabbed in the crotch and poked in the buttocks on numerous occasions, being forced to look at pictures of men having sex while his co-workers looked on and laughed, being caressed, hugged, whistled and blown kisses at, and being called “sweetheart.”  When asked why he believed his co-workers engaged in the conduct Rene responded that it was because he is gay.


Summary of Decision


In arguing his case before the Court of Appeal, the plaintiff contended that in Oncale v. Sundowner Offshore Servs., Inc., (1998) 523 U.S. 75, the United States Supreme Court impliedly held that discrimination based on sexual orientation is actionable under Title VII.  The Court rejected this argument as misreading Oncale and stated that the sole issue before the Supreme Court was whether workplace harassment can violate Title VII’s prohibition against “discriminat[ion] … because of … sex,” when the harasser and the harassed employee are of the same sex.  The Ninth Circuit acknowledged that the Supreme Court held that sex discrimination consisting of same-sex sexual harassment was actionable under Title VII, but also noted that in so ruling, the Supreme Court required a Title VII plaintiff to “always prove that the conduct at issue was not merely tinged with offensive sexual connotations, but actually constituted ‘discrimination … because of … sex.’”


The Court of Appeal referenced the three examples provided by the Oncale Court of ways a plaintiff can prove that members of one sex could discriminate against members of the same sex based on gender:  (1) the plaintiff could show that the harasser was motivated by sexual desire, (2) the plaintiff could demonstrate the harasser was motivated by general hostility to the presence of members of that particular gender in the workplace, and (3) a plaintiff may offer direct comparative evidence about how the alleged harasser treated members of both sexes in a mixed-sex workplace.  Because of the facts of his case, the Court stated Rene could avail himself of none of these methods of stating a cause of action under Title VII.


The Court remarked that although it found the conduct to which Rene was subjected “appalling” and “disturbing,” discrimination in employment on the basis of sexual orientation is not prohibited by Title VII.  In concluding summary judgment was proper, the Court pointed out that Rene himself repeatedly stated during his deposition that his co-workers harassed him because of his sexual orientation, and he did nothing to show the district court that the harassment was based on his gender.  Instead, Rene stated the question presented was whether the conduct he alleged was “prohibited by Title VII even though it was directed at [him] because of his sexual orientation.”  The Court stated that, while the evidence Rene presented would certainly allow a reasonable factfinder to conclude that Rene was harassed because of his sexual orientation, it would not, however, permit a reasonable factfinder to conclude that he was harassed because of his gender.  Therefore, the Court found the Title VII claim must fail.


Procedural History


Rene filed a complaint in federal district court on April 13, 1997, alleging that he had been unlawfully sexually harassed in violation of Title VII.  He included a copy of his charge of discrimination filed with the Nevada Equal Rights Commission, wherein he alleged that he was “discriminated against because of my sex, male…”�  MGM moved for summary judgment on the grounds that any harassment Rene experienced was not due to his sex, but solely due to his sexual orientation.  The district court granted the motion.


Analysis


It is possible that this case could have produced a different result if the plaintiff had claimed sexual harassment based on gender, or because his behavior did not conform to his coworkers’ stereotype of male conduct.  Federal courts have recognized the latter as sex discrimination under Title VII.  See e.g., Hopkins v. Price Waterhouse, 920 F.2d 967 (D.C. Cir. 1990).  Notwithstanding the Ninth Circuit’s holding,� the import of this case is of little or no consequence for employers in states that have laws that afford protection against employment discrimination based on sexual orientation.  California has such a law, which is found in the Fair Employment and Housing Act (FEHA).  Gov’t Code § 12940(a).  Thus, California employers must continue to be mindful of avoiding discriminatory practices based on an applicant’s or employee’s sexual orientation.





LAW-LINKS





The National Lesbian and Gay Lawyer’s Association’s annual conference, Lavender Law 2001, is scheduled for October 25-27 2001 in Dallas, Texas.  I thought it would be useful to feature their website, which includes schedule, registration and travel/hotel information on the conference.  


NLGLA is a national organization that exists to promote justice in and through the legal profession for the lesbian and gay community.  Their website contains information on the organization, membership information (of course) and their monthly newsletter as well.


Check them out at www.nlgla.org.


























ANNOUNCEMENTS


Toxic Mold!    America’s Legal Bookstore is sponsoring a MCLE program on Toxic Torts on August 16, 2000 6:00 p.m. to 9:00p.m. See insert for more information. 
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