Torts I – Professor Burman -- OUTLINE 
I. Definitions

A. Torts

1. Noncontractual Civil Wrong – as opposed to a criminal wrong

2. The person who has suffered the harm brings the case to court
3. In Civil cases, people are seeking some type of recompensation 
4. Must be proven by a preponderance of the evidence.
5. You are liable for any unforeseen harms that occur as the result of all intentional torts.  (Ex.  You hit someone on the head with a book, and that person unbeknownst to you has a brain tumor which you just aggravated, you are liable for all the harm.)
B. Burden of Proof

1. The plaintiff has the burden of proof on most issues.  Intent, Causation, and Harm must be proven by plaintiff.  There are three standards for burden of proof.

a. Beyond a Reasonable Doubt (criminal)

b. Clear and Convincing Evidence (regulatory)

c. A Preponderance of Evidence (torts)

C. Two Main Types of Intent

1. Objective Intent = General Intent Where the defendant intended to do harm to the plaintiff, and with reasonable certainty he would know that his action would cause the harm.  Hard to prove because you must know what he actually intended to do, and if he intended harm.

2. Subjective Intent = Specific Intent The intent to voluntarily do the action that caused the harm.  (Often the outward manifestation of the intent.)

3. Transferred Intent – The person injured was not the person who was intended to be injured.

D. Prima Facie Case

1. Elements of a tort that the plaintiff must prove

2. Then the defendant can claim defenses. 
The Different Types of Torts

I. INTENTIONAL TORTS or Intentionally Inflicted Physical and Mental Harms

A. Assault – A threat with unlawful force to inflict bodily injury upon another, and the threat must be immediate, with the threat of harm imminent, awareness of the threat is essential.  

1. Intentional Act – did the person voluntary intend to do an unlawful action that caused harm?  Subjective standard here, hard to show, and is often inferred. Objective also.

2. Causation – was the act the substantial factor of causing the harm? 

3. Harm – does the act violate the right to freedom from apprehension?  Would a reasonable person have felt apprehension of imminent bodily contact? 

Harmful = Unwanted = Offensive



Other Considerations

1. Assault is NOT the same as Battery

2. No physical Contact is necessary (can just be offensive).

3. Threat can not be too far in the future.  

4. Must be aware of the threat.  (A gun out of sight is not enough).

5. No physical injury need be proven

6. Fear is not the same as apprehension, you have to believe that you will be harmed.

Defense

1. Can be cancelled out by the words of the defendant (words negate the actions/check for context of situation)

Policy

1.
To protect people from the apprehension of unwanted bodily contact.

B. Battery – The unlawful application of force to the person of another; the least touching of another’s person willfully, or in anger; the actual “touching” of an assault and battery.

Objective Standard:  The defendant intended to do the act knowing with substantial certainty that it would cause the harm.  

1. Intentional Act – Objective intent to cause unwanted bodily contact.  You can also check for subjective intent, did he intend to do the contacting?

2. Causation – was the act (or inaction) a substantial factor towards causing the harm?

3. Harm – violation from the freedom of unwanted bodily contact. (harmful, injurious, offensive, unwanted)

Other Considerations

1. Indirect Contact may be an extension of the persons body (hitting someone with an umbrella).  Or conversely, indirect contact could be aggressively taking a book from someone, which is a form of offensive contact.  

2. No physical injury need be proven (spitting).  Does not have to be direct physical contact, such as a booby-trap or poison.

3. Unauthorized touching may be surgery without consent.

4. You do not have to know that the battery occurred (the kick). 

Policy

1. We want to deter unwanted bodily contact – people need freedom from unwanted bodily contact

C. Trespass – Concerned with unauthorized entry into another’s property.

1. Intentional Act – The objective and intentional entry of another’s property without authorization

2. Causation – the action of going onto someone’s land

3. Harm – the interference with the right of the property owner to have exclusive use and ownership of the property.

Other Considerations/ Defenses

1. Affirmative Defense – defendant needs to bring up your defenses in your answer to the court or to the charges of the plaintiff.


2. Necessity – under the Doctrine of Necessity – one can trespass if you have reasonable belief that you are under the threat of harm, lasts as long as a reasonable person would deem the threat in reasonable existence.  

3.
Necessity still has liability – you must pay for any damages you incur 

4.
Policy – The policy is to protect the property owner who has the right to exclusively use and own their property. 

D. Intentional Infliction of Emotional Distress - an outrageous act done intentionally or recklessly which causes severe emotional distress.

1. Intentional or reckless act – outrageous act done intentionally or recklessly

2. Causation – act was the substantial cause of the harm

3. Harm- severe  emotional distress (it is best if you have medical back-up) – severe loss of emotional tranquility

a. Recklessly – This is the only intentional tort that can substitute recklessness for intent

b. Definitions:

1. Recklessly (Rest. 2d Torts §46) when a person gives no thought to or does not care about the consequences of their act

2. When the defendant has knowledge of the poor mental state of the plaintiff, it makes the act more outrageous

c. Harm
1. Emotional Distress must be severe

2. Emotional Tranquility is not an absolute right – you must be able to handle a certain degree of emotional distress


4.
Transferred Intent of intentional infliction of emotional distress can happen if there is a third party threat to a family member.

E. False Imprisonment – (another emotional or dignitary harm)
Objective Intent: The defendant should have known with substantial certainty that their actions would cause confinement of a person.  Person must be knowingly confined.  It is not false imprisonment if you are unaware of it. 

1. Intentional Act – to confine a person – they are not blocked from entering, but you are blocked from leaving.

2. Confinement – can be ACTUAL physical confinement or COHERSION (CONCEPTUAL) with threats that cause a reasonable fear of confinement

3. Awareness of Confinement – cannot be harmed if not aware of the harm inflicted (closely tied to cause).  If you are not aware, then you do not have a defense.  

4. Causation – act was the a substantial factor in causing the confinement

5. Harm – loss of freedom to move about (at a minimum – could be more)

Defenses

1. If a reasonable belief of shoplifting exists, shopkeeper can restrain a person for a reasonable length of time.  You can also engage in “hot pursuit” here.

2. Consent – when you no longer consent, then false imprisonment begins. 

a. Capacity – must not be underage

b. Specificity – must be specific to the confinement

Policy: To protect a person’s freedom of bodily movement, but not so far as to say that you can go wherever you want to go.  

DEFENSES

Consent is a Complete Defense to Intentional Torts – Was the contact agreed to by the plaintiff?

Defense of Consent  - there is a majority and a minority view of consent as a defense for illegal acts:

a. minority view – consent is valid for a defense, unless the plaintiff is a member of a class that is expressly protected by the statute that makes the action illegal, then consent is NOT valid in minority view.

b. majority view – consent is not a defense, and so the plaintiff who gave consent can still recover for damages

Consent for Legal Acts – Two elements of consent are capacity and specificity.

1. The person giving consent must have the capacity to do so, 

a. They must understand the risks and elements of the consent.

b. You must be an adult
c. You must give consent voluntarily
d. Things that might hinder consent are: age, mental state, illness, time, duress, stress, medication. 
2. The Consent must be Specific to the issue
3. Consent can be implied (determined if a reasonable person would have determined the plaintiffs actions to be giving consent, and it is an objective standard), especially when a surgical emergency arises.
a. Consent can be verbally, written, or implied by conduct or silence.
4. You can consent to have treatment given, or you can consent to have treatment taken away, which is “refusal of treatment”.  
a. Routine Care of a Minor– must be given by parent of guardian

b. Emergency Care of Minor – if time is of the essence, consent can be implied for the moment, and when crisis is over, consent reverts back to parent or guardian.
II. What are the Policies that cause us to shift the loss?

A. Compensation (main reason) to the injured party

B. Deter – keep anyone else from acting in a similarly unreasonably fashion
C. Punish – unacceptable behavior of a person or business
Nonconsensual Defenses to All Intentional Torts

a. Insanity – was the contact the result of the actions an insane person?  This injury is usually treated the same as if from a sane person, so not a good defense.
b. Self-Defense – Threat to Person - Objective Belief exists if a reasonable person believes that he is under attack 

1.
If you can retreat, you must.

2. Reasonable belief of the individual that there is danger of imminent bodily harm

3. The amount force as self-defense must be reasonable.

4. You have the same privilege of self-defense when you defend a third person from harm.

c. Threat to Property
a. You must first ask the person to leave.

b. Can not use deadly force in this defense.

c. If within the home, defense of property can become defense of body so the use of force could be allowed.

e.
Threat to Chattels

a. If it is involuntary, and you are in “hot pursuit” then you can only use reasonable amount of force (self help)

b. If property is transferred voluntarily, then you can not use force at all

c. In shoplifting cases:

i. you can retrain on reasonable grounds

ii. you can restrain for a reasonable time

Chapter 3 – Strict Liability and Negligence – The Other Two Torts

A. Strict Liability – Regardless of fault or intent.  Based on CAUSATION ONLY– did the defendant cause the harm that was suffered?  

1. Did the defendant engage in an abnormally dangerous activity?

2. Was the abnormally dangerous activity a substantial factor in, 

3. Causing the harm?

Look first at the nature of the activity and the locations of the activity.  Is it abnormally dangerous for the location?  This usually compensates the plaintiff more.  

Courts have said that if you are using your land for a dangerous, non-natural usage, then you can be held strictly liable (Fletcher v. Rylands, the second case).

1. Was the activity abnormally dangerous (or non-natural)? 

Factors for proving abnormally dangerous activities.
A. Look at the nature of the activity

Frequency of the activity, is there an existence of a high risk?
Severity of the harm, is it great?
Alternatives – can you eliminate the risk of harm by taking certain steps?

B. Look at the location of the activity

Is the activity common?

What is the nature of the activity?  Is it inappropriate for the location?

Balance the Value of the activity against the harm. (utility)

2.
Is the abnormally dangerous activity a substantial factor in causing the harm?


3.
Harm – strict liability will only occur if the nature of the harm is the result of something very dangerous.
Defenses to Strict Liability (strict liability is not absolute).  They all go towards causation.  If the action is foreseeable, then there is no defense.

1. Conduct of the Plaintiff

2. Act of God (force beyond the control of the defendant, or a force of nature)

3. Inevitable Accidents (not really a defense, it just says no causation)

4. Intentional Act of a Third Party
B.
Negligence – made up of four elements that always must be met.  Policy is to deter unreasonable conduct.  This is a FAULT BASED TORT.  Was the risk foreseeable or substantial?  
1. Duty – to act reasonably (A question of law for the courts and the hardest to define).  This is where the reasonable man would look to see if there is a foreseeable or substantial risk with their actions.
2. Breach – was the duty breached?
3. Causation – Was the breach of duty a substantial factor towards causing the harm?  What about cause in fact or cause in action?  This is where the defendant is immune from harm.  (ask study group)
4. Harm – did the plaintiff suffer harm as a result of the actions of the defendant?

If the risk is foreseeable and substantial then the reasonable man will not do the action.

Substantial Risk can be determined by considering these factors:

1. What is the frequency? How frequently does the action occur? (tells you how foreseeable the action is)
2. What is the severity of the action that occurred?  Did it result in death, or something less?
3. How useful is the activity?  Utility

4. Alternatives – are there any?  Could the defendant have done anything differently?  This is also where you look at the cost of prevention.
If the risk is not substantial, or foreseeable, then you do not have a duty to do anything beyond what a reasonable person would do.

Defenses 

Common Law Doctrine of Contributory Negligence – if the defendant can show that the plaintiff acted unreasonably in any way, then it is a complete defense, and there can be no recovery.

Comparative Fault – Modern - Look at the actions of the plaintiff and the defendant, and measure the fault, and if the defendant was only 60% negligent, then we reduce the plaintiff’s recovery by 40%.

1. Contributory Negligence – the conduct of the plaintiff

2. Act of God

3. Intentional Act of a Third Party

3 major policies at work for negligence 

1. Compensation – for the plaintiff

2. Deterrence – to deter unreasonable actions 

3. Punishment of:
a. unreasonable actions

b. unwanted actions 
The REASONABLE PERSON and DUTY – The reasonable person always avoids substantial foreseeable risks.    

1. Reasonable People – the ideal person who has the DUTY TO always acts REASONABLY.  Acting Reasonably is an OBJECTIVE STANDARD.  Individual traits do not matter, but there are some group EXCEPTIONS.  The General Rule is to see what are the expectations of the third party.  Often you look to the nature of the activity when discussing beginners, experts or children.  

2. Beginners – if the beginner does an activity that is normally undertaken by adults, such as driving a car, the general rule is to hold the beginner to the same standard of care expected by those who are reasonably skilled and practiced in the art.  We want to protect third parties reasonable expectation of care, as they are unable to tell if you are expert or not.  

3. Insanity – even insane people are held to the same standard of care as a reasonable person.

4. Drunkensess – this is not an excuse to act reasonably

Exceptions to the Reasonable Person (by class)

1.
Experts – we first look at the reasonable expectation of the third party here as the expert is often held to a higher standard of care than the reasonable person.  This applies usually to non-consensual relationships here, where there is no history together.  

a. knowledge – plaintiff must know of the experts expertise

b. reliance – plaintiff must rely on the expertise

c. Inducement – do the defendants hold themselves out to be an expert or not?

2.
Children – with children you must first categorize the activity.

a. If it is an adult-like activity, then they are held to the standards of an adult.

b. If it is a child-like activity, then they are held to the standard of a reasonable child.  

3.
Physical impairment  - such as blind people.  They must act as any other reasonable blind person. 

Some side notes:

1. You have NO DUTY TO RESCUE unless you are legally responsible for another, then you have a moral obligation to try and rescue.  If you choose to rescue then you must act reasonably.  This is a situation where the defendant should quickly weigh the cost v. benefit, and if the cost is the death of someone, then it might be worth the risk.  This is only for Human Life.

2. Good Samaritan Statute – in WY any person who stops to render aid in an emergency is held to a standard of good faith (which is less than the reasonable standard).  This is to encourage rescues (even for doctors). 

3. In a CONSENSUAL RELATIONSHIP such as an airlines or a train, we expect more of a standard of care.  A reasonable common carrier will exercise the UTMOST care, which is more than the non-consensual relationship standard of care.  

Reasonable Plaintiffs v. Reasonable Defendants – should they be held to the same standard?

1. Common Law – the plaintiff was held to a lesser standard.  Any contributory negligence on the part of the plaintiff made it so the plaintiff can not recover at all.

2. Today’s View – there is a movement towards one standard of conduct, where they are both held to the same standard of care.  There is one slim exception to today’s standard (used in negligence), and that is:

a. Sudden illness (mental or physical)  - there are 2 elements that have to be met.

1. It has to be SUDDEN, you can not foresee it happening 

2. It has to be UNEXPECTED – no warnings.

The REASONABLE PERSON and BREACH OF THE DUTY

You first look to see if the defendant has a duty by seeing what is reasonable under the circumstances.  Then, if they did have a duty, did they breach the duty?

There are four main ways to determine a breach of duty.

1. Commonsense – let the jury use commonsense to decide if the duty was breached. (Did the defendant act reasonably?).  Was the risk foreseeable?  

2. Calculus of the Risk – the defendant does the Cost v. Benefit analysis first, and then the court weighs it to see if it was reasonable.  The cost of prevention must be less than the risk x the severity.  (Formula).  Often, Severity and the Cost of Prevention are hard to determine. Use the worst case scenario for severity, and likelihood must be looked at even if the action has never happened before.  Then you can take the appropriate preventative measures.  For Common Carriers, even a small risk of serious injury may be enough to cause liability if the risk is not eliminated.

3. Custom – did the defendant do what was customarily done?  Custom can change so not despositive.  Custom for medical malpractice can be a defense.  For custom in general, you must act as a reasonable person would under the same circumstances.


If there is a statute, then you want to see if it is applicable and if it has been violated

4. Statutes and Regulations – was a statute or regulation broken? Is this statute relevant to the cause of action?  The purpose of a statute is to protect a class of people from harm.  First, determine a good reason for the court to buy your argument by looking closely at:

A. The language of the statute, is it clear?  

B. Then, look at the history of the statute, and how the courts have handled it. 

C. Look at the statistics behind the statute.

D. Look at the policy behind the statute. 

DO THIS FIRST, and to prove the violation of a statute, you must meet these four elements to see if the statute applies to a set standard of conduct.  You will first look to the language of the statute to determine if:

a. Is the statute relevant to the cause of action?

b. What is the purpose of the statute?  Does it protect a class of people?

c. Is the plaintiff a member of the class intended to be protected by the statute?

d. Did the plaintiff suffer the kind of harm that the statute intended to protect? 

If these elements can be met, then the statute imposes a standard of conduct, then you can go on to determine if there is NEGLIGENCE.  With a statutory violation, you have to determine which system the court has adopted, it is negligence per se,  or evidence of negligence?  In per se, the duty and the breach elements are met.  But what about causation?  The defendant can still defend against cause in a per se case.  Remember, you can have multiple causations.  (Ex. Where the drinking and the selling of the liquor were a substantial factor in causing the harm).

Violation of a Statute has Two Views for Proving Negligence: Remember, full compliance does not absolve one of negligence.

1. Per Se View –  the majority view.  The standard of conduct is established by the statute, which is the duty element.  If the statute is broken, then breach is also proven. Defendant can not challenge duty or the standard for breach of duty.  But causation and harm still need to be proven.  See if any of the listed excuses are offered for breaking the statute, and if they are, then you will have to discuss duty and breach.  

2. Evidence View – The minority view.  The breach of the statute is evidence of negligence for the jury.  But causation must still be met: was the conduct of the defendant a substantial factor in causing the harm?  Again, watch for the common excuses for breaking the statute.  

Excused Violation of a Statute under the Per Se view:

1. Necessity or emergency

2. By reason of incapacity (age is an example)

3. Compliance with the statute would have been a greater danger. 

4. Did not know about the statute.

5. Policy reason for violating the statute.  Or it was not the legislative intent.  There might be other reasons also.

In Wyoming, the liquor store is not liable for a drunk to whom they legally sold alcohol to unless the drunk is a minor, a habitual (public) drunkard, or they used illegal identification.  A person in a drive-in liquor store can be liable for the actions of a drunkard.  

Licensee – there are two views of people who act without a license to do so.  Remember, the purpose of the license is to protect the public.  This goes to Breach.

1. Minority View (per se) If you do not have a license, then you are automatically negligent.  You have a duty to be licensed, and without out one you have breached the duty.  (causation view 1)

2. Majority View (evidence of) If you have no license, then you are liable to act as a reasonable license-holder would have acted in the same situation.  If they meet the elements of acting reasonably, then there is no breach , and they can be excused from the tort liability, but they are still liable for the criminal liability of not having a license.  (causation view 2)

The reasonable person, the breach of duty, and CUSTOM.

Medical Malpractice and Custom 

1. Generally custom is not what is reasonable, as there may be inherent mistakes in customs.

2. The jury can be informed of custom, but they are not bound by it when determining what is reasonable.  But there is an EXCEPTION FOR CUSTOM FOR MEDICAL MALPRACTICE.

3. As a defense, doctors can claim to have acted according to the custom, which is now measured Nationwide, because if you want to be board-certified, then you must measure up to the national standard of custom.  The doctor better be practicing similarly to other doctors in his profession to claim custom.

4. It is rare, but a court may choose to not defer to custom for doctors.

5. Private Hospitals do not have to take patients who can not pay, unless they are partially federally funded, then they have to take some.

6. Public Hospitals have to take broke people in an emergency.  If either hospital chooses to undertake treatment of a poor person, they get the same standard of care as the paying. 

In a suit of medical malpractice:

1. Look first at the nature of the complaint.  Is it a failure to give a test, or is it failure to make a judgement after the test is administered?  If the doctor can produce evidence that his judgement is similar to other respected doctors in the same field, then he is OK.

2. Remember, the patient must consent to the medical treatment (or it is battery).

3. In the US, it is the right of the patient to personal autonomy (to decide what you want for yourself and your body).  Plaintiff has to be told what his condition is so he can make an informed consent to medical treatment. How much to tell?  The doctor has to tell the patient the amount of information that a reasonable patient would want to know.  

4. A reasonable patient standard for giving informed consent– they want to know the material or substantial risks. This is the Objective View of Causation (majority).

a. The patient wants to know the diagnosis

b. They want the prognosis.

c. The options for the diagnosis.

d. What are the risks involved with the alternatives.  

e. Subjective View of Causation (minority) is where the patient would have chosen an alternative if he had been given the choice, so doctor must prove that a reasonable patient would have turned down the alternative treatment if the doctor does not mention it to the patient.

5. The courts will look to these elements to determine under the reasonable doctor standard if enough information was given to the patient.

a. severity of the risk

b. alternatives to the risk

c. frequency of the risk

d. what are the risks involved with the alternatives?  

6. The only exception to giving the patient information is if the doctor thinks that the patient will become suicidal, but the doctor must have proof. 

7. To prove what is customary, look to the statute first, then the doctor will have to use expert witnesses to prove duty, if there was a breach, and what is customary.  An EXPERT is REQUIRED in malpractice.

8. One exception to an expert in a medical malpractice case is if the malpractice is so obvious, then no expert is needed.    

9. If the doctor wants to engage in studies or new techniques, then patient must sign major consent forms first.  Still, the new view must be a respected view by other doctors.

10. Another consideration for custom is the availability of the equipment to the doctor.  One doctor might not have the same equipment, support, or technology as another, but it is the duty of the doctor to recognize his limitations, and to refer the patient out if necessary.

11. The Locality Rule is for common law, but today the standard of care is national.  This keeps doctors in the same locality from having to be experts against each other.  

C. Proof of Negligence (Res Ipsa Loquitor)

In a negligence case, there are two types of evidence that you can present.

Direct Evidence – Someone actually saw the harm occurring.

Circumstantial Evidence – the circumstances suggest that something happened.  This is the type of evidence for a res ipsa loquitor case, where the court allows permissive evidence, and the jury can either accept or reject the inference. To use res ipsa loquitor, you must first prove DUTY and HARM.  Then it is used if the plaintiff has no proof of how the harm occurred.  Res Ipsa is to show Breach and Causation.  Remember, defendant has the duty to protect from a substantial or foreseeable risk.


Substantial risk has to the factors of:

a. severity of harm

b. frequency of harm

c. utility 

d. alternatives

D. Judge and Jury

1. Plaintiff bears the burden of proof

a. Burden of Production

b. Burden of persuasion

2. Judge decides the law (duty)

3. Jury decides the facts (breach, cause, and harm)

Res Ipsa Loquitor “The thing speaks for itself” – Proof of Negligence for Plaintiff

You only discuss res ipsa if duty and harm are first shown to exist.  There are three elements of Res Ipsa Loquitor that must be met:

1. The accident must not be one that ordinarily occurs under reasonable care.

2. The instrumentality that caused the injury must be within EXCLUSIVE control of the defendant.

a. Actual control – physical control

b. Legal Control - non-delegable duty

i. 
If a third party caused the harm, then it is not in the exclusive control of the defendant, unless there is a legal relationship between the third party and the defendant.  Then the defendant has the responsibility to handle any substantial or foreseeable risks.


c. Collective control (Yabarra case)

d. Control of information and/or evidence where the defendants are in a superior position to know what happened (3 and 4 are often together)

3. The voluntary actions of the plaintiff must not be the cause of the action.

If the defendant can show that any one of these elements are missing, then the plaintiff will lose the benefit of the doctrine, and they lose permissive inference.  Res Ipsa allows the plaintiff to clear the hurdle of not knowing what happened to cause the harm (like a patient knocked out for surgery) and patient can have a prima facie case when he has no proof.

PLAINTIFF’S CONDUCT – When burden of proof is on the defendant, he will try to show that the plaintiff was negligent too.

Two Doctrines of Causation

I.
CONTRIBUTORY NEGLIGENCE – a defense for the defendant

1. Contributory Negligence – A defense – Two elements here:

a. Did the plaintiff act reasonably?

b. Were the plaintiff’s actions a substantial factor in causing the harm?

2. At common law if the plaintiff’s negligence contributes proximately to the harm, then he is completely barred from recovery.

3. Failure to wear a seatbelt is not contributory negligence

4. Not used in an intentional tort

5. Employee/employer relationship – there is more duty to the employer, but both must act reasonably.  If employer asks employee to violate a statute, and he has no choice (or he will lose his job) then the court does not look at employee’s conduct as unreasonable because the element of voluntary action is gone, so no contributory negligence.  

6. With property, you have the right to use your property responsibly, but if there are two properties side by side, then who has superior rights might come down to the which policy the courts want to encourage.  Custom might also come into play here.

LAST CLEAR CHANCE

(This goes plaintiff, then defendant’s negligence, then plaintiff can try to show last clear chance for shifting the burden back to defendant).  We ask the plaintiff that even though he was contributory negligent, did the defendant have the last clear chance?

Elements that have to be proven:

1. Knowledge – if the defendant knows or should have known that the plaintiff can be harmed.  If you had paid attention then you should have known.  

2. Time – is there time to react reasonably to avoid the harm?

3. Does the defendant fail to do the harm?

ASSUMPTION OF RISK – Subjective Standard of Defense  

This is where the plaintiff voluntarily and knowingly encountered the risk.  The plaintiff’s assumption of risk relieves the defendant of duty. There MUST be the consensual element, which is the voluntary action of the plaintiff.  Prevents plaintiff form establishing a prima facie case.  

Elements of Assumption of Risk

1. Knowledge of the Risk

2. Understand the Risk

3. Voluntary Consent to the Risk

A. Express Consent – purchasing a ticket, signing a waiver

B. Implied Consent – choosing to whitewater raft with a friend, or getting hit with a baseball at a pro game.  

Defense to Assumption of Risk

1. Capacity – minor children, mental illness

2. Drunkenness is NOT a defense, it is voluntary to drink.

II.
COMPARATIVE NEGLIGENCE (Fault) – Objective Standard of Defense

Applies to negligence and strict liability, after prima facie case is established.  

Modern system where both the plaintiff and the defendant might have acted unreasonably, so we compare fault to see who really caused the harm.   

Policy:  Both P and D had a duty, they breached it, and both were a substantial factor in causing the harm.  We just compare fault and harm here.  Can also apply to multiple defendants.

When reading a statute to determine the type of system you must:

1. See if it is pure or modified (modified will have a cut-off); then, if it is MODIFIED;

2. See what the cut-off is for plaintiff’s recovery.  What if there is a tie? (goes to plaintiff is statute is silent)

3. Do we have multiple defendants?

4. What happens to joint/several liability?  Is it still alive?

5. What conduct are we comparing – does the statute measure fault individually or collectively?  Is the statute narrowly drawn to include only negligence, or open to broader interpretations, such as “fault”?

6. What happens to common law defense?  Assumption of risk, contributory negligence, last clear chance (usually last clear and contributory negligence get wrapped up into the comparative system).

7. What happens to any non-parties?  If collective, add in non-party actors. 

· typically a statute puts comparative fault into place

· If there is no statute to follow, then look to the courts and see what common law has held

· Assumption of Risk defense goes to duty and so it can survive comparative fault because we do not compare harms in assumption of risk.

· Last Clear Chance Doctrine defense will get wrapped into Contributory Fault

· FIRST:  Must look to statutes to see what type of system exists, and what the percentages are. 

· SECOND - Look to see what we do with multiple defendants, is it joint and several, or several?  

Two Systems of Comparative Fault – HOW AT FAULT CAN THE PLAINTIFF BE BEFIRE CILLECTING?

1. Pure – Apportions liability in direct proportion to fault in all cases, so all ratios allowed, there is no cut off point, up to 99%.  Look for “diminished in the proportion...”
2. Modified - Applies apportionment based on fault, up to the point that plaintiff’s negligence is equal to or greater than that of the defendant.  Once this point is reached, then the plaintiff is barred from recovery.  If there is a tie, see what the statute says.  If the plaintiff is less than the allowed percentage, then we do not care what the combined fault of the defendants is, the plaintiff can still recover.  Look for “Not greater than the negligence against whom recovery is sought...”  

3. FOR MULTIPLE DEFENDANTS, ARGUE THE TWO VIEWS.  

a. Individual – Plaintiff can not be liable for more than any one individual.  Defendant prefers this one.

b. Collective – Add the percentage of the defendants fault together of the entire group, and the plaintiff collects if his fault is less than the defendants collective fault.  Plaintiff prefers this one.   


WHO CAN PLAINTIFF RECOVER FROM?  

1. Joint and Several Liability – Each defendant can be held responsible for the entire amount owed to the plaintiff, so if one defendant is broke, then the others must cover for him.  Plaintiff can not double-dip and be paid twice for the amount owed.  

2. Several Liability – Each defendant is only liable for the percentage that you are proportioned.  (Pure)
3. If the harm is Indivisible then each defendant is liable for the entire harm because the harm is not capable of being proportioned between the defendants.

If Joint and Several Liability, then the Liability Among the Defendants

1. Contribution – a method for reallocating the blame among the defendants (see if statute bars this from happening first).  If statute is silent, then default to common law, where it usually is joint/several.  

A. One defendant can pay more than his share in several system

B. Now the defendant who overpaid can go after other defendants for repayment.

2. Indemnify – (only common law exception). Where one defendant can indemnify another defendant by:

A. Express agreement

B. Equitable Indemnification - The court might find a fair way to shift all or most of the loss from one defendant to another.  

VICARIOUS LIABILITY Or Respondeat Superior For MULTIPLE DEFENDANTS

When someone is liable for the actions of someone else.  Control is at the center of the issue here.

1. An employee is vicariously liable for the reasonable foreseeable conduct of its employees performed within the scope of employment EVEN when such conduct was not motivated by a purpose of serving the employer (drunken sailor).

2. A Principle is responsible over an Agency.   Control Issue. 

A. Independent Contractor, General Rule:  principle will not be liable for the conduct of independent contractor.  But there is a BIG EXCEPTION:

a. Actual Authority – you hire an agent to do the job, and tell him what to do.

There are two ways of proving vicarious liability:

b. Apparent Authority

i. The principle has done something to lead the plaintiff to believe that there is an impression of control (holds out).

ii. That the plaintiff knows about the impression of control

iii. The plaintiff directly relies on the Principle (Justifiable Reliance)

b.
Implied Authority – keeps control, this is a form of actual authority (HMO’s).    

B. Exceptions 

a. An intentional torts that occur within the scope of the employment (ice cream delivery).  

b. Frolic and Detour

c. Policy is to hire safe, smart people

CAUSATION – Primarily a question of fact for the jury in cases of NEGLIGENCE.  

1. Cause in fact: Were the actions of the defendant a substantial factor in causing the plaintiff’s harm?  

2. Even if the actions of the defendant were a substantial factor in causing the harm, are there limitations to the liability? This is called proximate cause or LEGAL CAUSE.   Some courts hold that if the damages were not a foreseeable consequence of the actions, then there might be no liability. 

A. Foreseeability Test:

I. Foreseeable Plaintiff – look to see if damage was foreseeable too.  Polemis case.  
a.
If damages were foreseeable: Compensate

b.
If damages were unforeseen:  

i. majority rule:  Plaintiff can recover for unforeseeable damages, as long as some of the damages were foreseeable    
ii. minority rule:  Defendant is liable only for foreseeable damages.  Policy:  want people to act reasonably, and if we hold them liable for unforeseen conduct, then not really deterring conduct which is the goal.  In effect, moving towards strict liability.

II.
Unforeseeable Plaintiff – Defendant will have no duty to protect from harm here.  Palsgraf case.

i. Majority view:  No liability because not concerned about the unforeseeable plaintiff.

ii. Minority View:  If cause in fact, then liable because breached the duty, and causation extends to damages caused if there was some foreseeable risk of any sort.  If there is no foreseeable risk, then no duty.  

Exception to the rule of causation for negligence:

1. The thin skull rule:  gets around the issue of foreseeable damages in a negligence case.  DO NOT talk about the thin skull rule in intentional torts.

2. We don’t care if the harm was foreseeable or not in a thin skull case because this is about personal injury, which is treated differently from injury to property.

3. This is about POLICY, where the plaintiff should get compensation for even the slightest harm that he suffers as he is more deserving of compensation for harms resulting from the plaintiff (in the eyes of the court).  

4. Only applies to PHYSICAL harm.

Negligent Infliction of Emotional Distress

1. Proper Plaintiff: Close family member.  States differ as to applying this relationship, and it might not apply if you are not related by marriage, or just a member of the nuclear family (aunts...).

2. What kind of causation:  Must be a plaintiff who has witnessed the scene of the accident, and the incident must be serious (traumatic), OR you must come upon the incident before any material alterations have occurred.  Seeing your dead kid in the hospital does not count.

3. What kind of damages:  The damages suffered by the plaintiff must be supported by some type of expert or mental counseling.  The longer it takes you to recover, the better your case.   
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