Reasons for tort law

1. Compensation from person who inflicted injury

2. Deter def. from behaving this way again and deter others from acting this way

3.  Punishment punish people who act in a willful and wanton way

· In determining appropriate verdict, we should consider if we should allow victim to recover compensation, if we should/can deter, and if def. should be punished.

· Prima Facie-initial case plaintiff has burden of proving

· Demur: common law term for motion to dismiss.  Even if everything in the case is true, there is no claim & it should be dismissed.

3 Standards of proof

1. By clear and convincing evidence-civil

2. Preponderance of the evidence (just tips the balance)-civil

SUBSTANTIAL FACTOR, MAJORITY/MINORITY VIEWS, DUTY TO AVIOD FORESEEABLE AND SUBSTANTIAL RISKS,  WHAT DOES STATUTE SAY (COMPARATIVE NEGLIGENCE),  TWO VIEWS:PER SE AND EVIDENCE OF NEGLIGENCE, POLICY

PHYSICAL AND MENTAL HARMS

I. Intentionally Inflicted Harms

A. Assault (Emotional)-Reasonable apprehension of imminent harm, or of unwanted contact, either physical or offensive.  Awareness of threat is essential.

1. Elements of assault

a. Intent-subjective (intent to do the harm) or objective (intent to do the voluntary act that causes the harm)

b. Causation-the action of the def. was a substantial factor in causing harm to the plaintiff

c. Harm-apprehension of imminent harm, or of unwanted contact, either offensive or physical

1. Pointing a gun at someone while they are sleeping-there is no apprehension, so no assault

2. Verbally assault a mentally retarded person who doesn’t feel apprehension-it is an assault b/c a reasonable person would have been apprehensive

*If one of these elements not met, plaintiff has not proven prima facie case.

*Can be cancelled out by words of def.-words may negate threat

*Difficult to award damages for this tort

Battery and Defenses to Battery

B. Battery (Physical)-protects freedom from unwanted contact, either harmful or offensive

2. Elements of battery

a. Intent-subjective (intent to cause harm) or objective (intent to do the voluntary act that causes the harm)

b. Causation-the action or inaction of the def. was a substantial factor in causing harm to the plaintiff

c. Harm-anything that interferes with bodily integrity-unwanted contact (physical or offensive)

1. contact may be an extension of the persons body

2. No physical injury need be proven

C. Defenses to Battery

1. Claim one of the elements was not there

2. Consent-must be voluntary and informed(Elements Of)

a. Capacity

1. Must be of age

2. Must be informed

b. Specific (must consent to what is done)

c. Implied

1. In an emergency

2. Would a reasonable person have interpreted actions as consent (ex. Woman holds out arm for shot)

d. Valid consent-was consent to an illegal act?

1. Majority rule-consent to an illegal act is not a defense

2. Minority rule (Restatements)-consent to illegal act is a defense)

3. Exception to minority rule-consent is not a defense when plaintiff is a member of a class that is intended to be protected by a statute which makes the conduct illegal (boxers, minors, elderly)

*Jurisdictions have adopted either majority or minority rule-exception to minority rule applies only in jurisdictions that have adopted minority rule.

*In sports or in taking care of an insane person, there is consent to the normal incidents of the job.

         3.Self-defense (Elements of)

a. Objective belief of individual-Individual must have a reasonable belief that she is in danger at the time of the action

b. Use of force-Can use reasonable force-anything beyond is a battery

c. Where is individual-difference between home and work

d. What is being defended-more force is justified if defending yourself or third party-deadly force never justified for defense of property

1. If property transferred voluntarily, no force may be used

2. If involuntary, and caught in act “hot pursuit”, may use force

3. If involuntary, but not in hot pursuit, no force can be used 

Emotional Distress, False Imprisonment, Trespass, Defenses

D. Intentional Infliction of Emotional Distress (Emotional)-protects freedom from emotional distress-allows recovery in cases where the act is only something spoken

1. Elements:

a. Intentional or Reckless act-Outrageous or Extreme

b. Cause-substantial factor

c. Harm-severe emotional distress

*Generally an expert (psychologist) must confirm the mental injury.  P must have consulted a professional. 

E. False Imprisonment-protects freedom of bodily movement-includes more that being prevented from going where you want 

1. Elements:

a. Intentional Act (subj. or obj.-often subj.)

b. Confinement (can be physical or a reasonable belief)

c. Awareness (of confinement)

d. Cause-act is a substantial factor in causing confinement

e. Harm-being confined, invasion in interest of bodily movement

F. Defenses to False Imprisonment

1. Shopowner or worker had a reasonable belief that person was shoplifting

2. Consent

a. Capacity

b. Specific

G. Trespass – Land or Chattels
1. Intention

2. To intrude (land) or to interfere with possession of another’s property

3. Without authorization and without privilege under law

H. Defenses to Trespass

1. Necessity-Threatened injury is substantially more serious than invasion

2. Not a defense:  Mistake of law

3. Liable for all consequences

Strict Liability and Defenses    

II. Strict Liability-def caused harm and should pay for it-more compensation in strict liability-Cause is the essential element-plaintiffs prefer 

A. Elements

1. Abnormally dangerous activity

a. Nature of the Activity

1. Frequency of harm

2. Severity of harm

3. Ability to eliminate harm through alternatives

b. Location of the Activity

1.Common Usage (car)

2.Inappropriatemess of where harm occurred (was   

  fireworks storage in city or in empty field)

3.Value/cost to society

2. Cause-the abnormally dangerous activity must be a substantial factor in causing the harm 

3. Harm-only harm if the harm that occurs is due to what makes activity abnormally dangerous-ex. Not strict liability if a building where dynamite is stored collapses

B. Policy-who can better bear the loss?

1. At fault for being involved in abnormally dangerous activity

2. Usually used when def. is involved in a money making endeavor

C. Defenses to Strict Liability

1. Plaintiff’s conduct-so def didn’t really cause harm

2. Act of God-force beyond def’s control caused harm

3. Unavoidable Accident-def didn’t cause harm

4. Intentional Act of a Third Party

*If it is foreseeable that one of these things may happen, it is not a defense

Negligence Flow Chart

III. Negligence- Fault based tort-getting away from doctrine of 2 innocent people (this is more in intentional torts)-deterrence based-Fault is the essential element-preferred by defendants

A. Duty – To act as a reasonable person under the circumstances and to protect against foreseeable and substantial risks

1. Frequency of risk, 

2. Severity of risk, 

3. Utility of conduct, 

4. Alternatives

B. Breach –

1. Reasonable person,

2. Cost/Benefit Analysis

3. Custom

4. Statute

a. Purpose, Class, Harm

b. Defense-excused violation

  C. Cause – 

 1. Substantial Factor

 2. Proximate Cause

a. Un/foreseeable plaintiff

b. Un/foreseeable damages

D. Harm

E. Res Ipsa Loquitor, If cannot prove breach or cause

F. Defense: Plaintiff’s actions-contributory negligence, assumption of risk, etc.

*Don’t require defendants to eliminate all risks, only ones that are foreseeable and substantial

*Duty is question of law for judge to decide

*Breach, cause and harm are questions of fact for jury to decide

    B. Defenses
1. If something happened suddenly and unexpectedly, it was not foreseeable

2. Usually not held responsible

Tools to Figure out if there has been a breach of the duty:

1. Reasonable person standard

a. Beginners and experts (has its own elements), children, mental incapacity, drunkenness, emergency, blindness, etc. 

2. Cost/Benefit Analysis 

a. General Rule of Rescue

3. Custom

a. Mainly medical malpractice

b. Exceptions to custom-informed consent(elements)

c. Exceptions to informed consent 

4. Statutes

a. Has its own elements, and negligence per se, evidence of

b. Defenses-excused violation of statute

Tools to figure out causation:

1. Substantial Factor

2. Proximate Cause (limits liability)
a. Unforeseeable Plaintiff

b. Unforeseeable Damages

c. Thin Skull Rule

d. Exception to Thin Skull Rule

Breach of Duty?: Reasonable Person Standard

IV. Reasonable Person Standard

A. Generally, we have one standard of the reasonable person-reasonable under the circumstances

B. Applies to both plaintiff and defendant

C. Some cases, we’ll look at individual characteristics-depends on what a reasonable person within your group would do:

1. Domestic violence

2. Children

3. Blind 

4. But not smarter or stupid standard

D. Beginners and Experts

1. Beginners are not less liable than experienced people

a. Want to protect the reasonable expectations of third parties

b. Hold beginners to same standard of care of those who are reasonably skilled in the art

2. Experts usually not held to a higher standard unless:

a. If reasonable expectations are changed based on:

1. Knowledge-person must have known about expertise

2. Reliance-person must have relied on expertise

3. Def. must have done something to induce or let plaintiff know he is an expert

4. What did def. do? Did he hold himself out as expert? 

3. Children

1. Should children be held to an adult standard?

2. Depends on the activity the child is engaged in

a. Determine what the nature of activity is

1. What are the reasonable expectations of others?

b. Now can apply standard of care:  Example:

1. Driving a car is an adult activity-so held to same standard of care of those who are reasonably skilled in the art

2. Otherwise, hold child to reasonable child standard

3.But-17 yr. Old skier held to reasonable skier  standard of that age-because no license needed

E. Mental Capacity

1. No exception for chronic mental defect; only for sudden and unexpected case

a. Chronic-a reasonable person would have known hallucination, etc. might reoccur

2. Eliminates need for reasonable person standard-like a heart attack-if unexpected, can’t hold them to a reasonable person standard

3. An adult is never responsible for another adult’s actions unless a guardianship was established

F. Sudden Emergency

1. Held to reasonable under the circumstances

G. Drunkenness

1. Drunkenness alone is not enough to impose liability-there must be something else

2. A drunk person is entitled to same safety as sober person-if drunk person injured, def is liable if drunkenness is not the cause of the injury

Breach of Duty?: Cost/Benefit Analysis

V. Calculus of Risk or Cost/Benefit Analysis

A. Was conduct of def. reasonable given harm that occurred?

B. General rule of rescue:

1. There is no duty to rescue others

2. Exception: Relationship between Plaintiff and child-family member, teacher/student

3. But if you choose to rescue, you have an obligation to rescue reasonably

4. Cost/Benefit-exchange life for child-cost high, benefit high-exchange life for dog-cost high, benefit low

5. Good Samaritan Statute: allows for a deviation from the reasonable person standard-any person who stops to render aid in an emergency is protected since they are acting in good faith

C. Look at cost of prevention

1. Cost of prevention must be less than the severity and frequency of harm

2. But if a common carrier, the standard of care goes up-a reasonable common carrier will exercise the utmost care-because this is a consensual, contractual relationship

Breach of Duty?: Custom (esp. Medical Malpractice)
VI. Custom-

A. Custom=Average=Ordinary…does not=reasonable

B. Jury’s duty to figure out if custom is defense-relevant in determining reasonableness, but not controlling

C. Medical Malpractice

1. Custom for doctors is measured by what is customary in the nation as a whole

2. Majority is accepted, but the accepted minority is also OK

3. Exception to custom:  Informed consent:

4. Why do doctors have to inform patients?

a. Patient has right to bodily integrity

b. Goal: Patient should be able to make informed decisions

c. Duty-Inform of substantial/material risks

1. Frequency-risk is 1 out of 100 or out of  a million

2. Severity-death or curable infection

3. Alternatives-are there different methods available

4. Utility of Conduct

d. Breach?-Doctor has duty to inform patients 

1. Measure by what a reasonable patient would want to know-Courts usually view cases from perspective of client

2. Measure by what a reasonable doctor would tell a patient-similar to custom

3. Doctors should give patients enough info to make an informed choice and then help them play out that choice

e. Patient wants to know:

1. Diagnosis-what is wrong

2. Prognosis-what can be done about it

3. What are my options-change lifestyle, surgery

4. What is the risk of these things-risk of surgery, risk of doing nothing

f. Causation

1. Subj.-Would the patient have had the surgery id they had known the risks?

2. Obj.-Would a reasonable patient have gone ahead with the surgery if they had known the risks?

g. Exceptions to informed consent:

1. Emergency

2. Disclosure is risky to patients state of mind or they won’t be able to make an informed decision because of stress of making decision

a. If patient will react in a way contrary to their best interests

b. Very paternalistic

*On exam, say there are two views: 1.  Malpractice-measure by custom, 2. Exception-Informed consent – exception to this-emergency, disclosure of info detrimental to patient

*Usually need expert to show breach and causation

*Breach of duty if doctor did not inform patient, but no causation if it didn’t affect the outcome-causation only if patient would have changed their mind about treatment

*Statute of limitations usually shorter for battery than negligence

Breach of Duty?: Violation of Statute and Defenses
VII. Violation of Statute

A. Can also be ordinance of city or regulation of agency

B. Very few statutes say anything about civil liability

C. Can we infer is there is a violation of a criminal statute that there is civil liability?

D. Try to equate violation of statute with breach of duty

E. Courts must interpret statutes-they look to legislative history, & look to language of statute to see if it is clear and unambiguous.  Look for a scheme.

F. Elements of breach of duty (still have to meet negligence elements)

1. Purpose-What is the purpose of the statute?  Is this statute here to protect a certain class from harm?

2. Class-Is the plaintiff a member of the protected class?

3. Harm-Did the plaintiff suffer the kind of harm that the statute was designed to protect?

4. If meet these three elements, there are 2 views:

a. Negligence per se-majority view

1. Def is in breach of the duty

2. Def cannot contest either duty or breach, subject to some exceptions

3. Plaintiff still must prove cause and harm

b. Evidence of Negligence-Wy, view adopted by Rest.

1. Def. can say they were in breach of the duty, but they still acted reasonably

2. Meeting these 3 elements means jury may find there is negligence, but the 4 elements are still open for the def. to defend

         5.Establishing three elements above does not automatically mean there is negligence-still must establish cause and harm-was the conduct of def. a substantial factor in causing the harm?

Defenses:

a. Is one of the elements missing?

b. If Purpose, class, harm, all met, and duty, breach and harm met, still no tort if no cause

5. Violation of a statute never means there is automatically negligence-so if you are in a per se state, you should get the judge to instruct the jury that violation is not the end of the story-there are excuses:

a. What is an excused violation?  There are some cases where a reasonable person can be excused from a violation of a statute-it may be reasonable to violate a statute

b. Emergency or Necessity

c. Incapacity-age or mental state

d. Didn’t know about statute-rarely used

e. Compliance with the statute would lead to greater danger

f. Emergency and incapacity most common-these are not the only four excuses

G. Licensing

1. Two views:

a. If you don’t have a license and someone gets hurt, you are liable because you shouldn’t have been practicing in the first place

b. If no license, did you act as a reasonable person with a license would have acted?

1. Yes-not liable

2. No-liable

3. This is the majority view

2. Elements same as above:

a. Purpose of license- if license is there to protect people from seeking incompetent professionals, then it is people harmed are members of protected class

b. Class-Patient is part of protected class

c. Harm-Was patient harmed by unlicensed “doctors” incompetence?

H. Dramshops

1. Purpose of dramshop statutes is to protect public from drunk drivers

2. Common law-no liability

3. Wy-no liability for bar unless underage, drunkards, but liability for drive-thrus underage, drunkards and intoxicated person

4. Can be multiple causation

a. Drinking and driving is a substantial factor, but

b. Selling booze to a drunk guy is also a substantial factor

CAUSATION and Negligence

IV. Causation

A. How should courts apply causation? Elements
1. Cause in fact-Was the defs actions a substantial factor in causing the harm?  If yes…

2. Proximate Cause-Is def legally responsible? Is there any rule limiting liability? (Rest. 431) LOOK BELOW

V. Proximate Cause – Courts are drawing a line in the sand as to how far liability may extend
A. Restatement view of Causation

1. Is action a SUBSTANTIAL FACTOR?  If yes:

2. Is the action a legal cause?  Is there a rule of law limiting liability?  LOOK AT:

3. Classify the plaintiff:

a. Unforeseeable plaintiff?  If yes, two views:

1. Majority view: No liability for unforeseeable plaintiff-should not have to protect against unforeseeable harm-Cardoza’s view in Plasgraf v. LIRR

2. Minority view: Liability should extend to unforeseeable plaintiff-is there is negligence, defendant is liable for any resulting harm-Andrew’s view in Plasgraf v. LIRR

b. If Foreseeable Plaintiff, then classify the damages-

c. Unforeseeable damages? If yes, two views:

1. Majority view: If some damages are foreseeable, then the defendant will be held liable for the unforeseeable damages too-In re Polemis

2. Minority view:  Liability extends only to the foreseeable damages-Wagon Mound

       4.Exception: Thin Skull Rule
a. An exception to the rule of foreseeability

b. “The defendant takes the plaintiff as he finds him”

c. If the plaintiff is a hemophiliac, basket case, thin skull, the defendant is still responsible for all damages, despite these damages being unforeseeable to the plaintiff.

d. Policy:  Plaintiff who suffers injury is more deserving than the defendant who caused the injuries

4. Exception to the Thin Skull Rule

a. If plaintiff knew he had a thin skull and decided to play football, the defendant has a defense for hurting the plaintiff-plaintiff assumed the risk, contributory negligence

POLICIES/ARGUMENTS:

1. Look at the type of activity the defendant is engaged in-do we want to deter this type of behavior or not?

2. Defendant’s argument: If the damage is unforeseeable, the defendant should not be held liable.  To protect against unforeseeable damages is unreasonable and it is bad policy! 

3. Plaintiff’s argument: If the defendant’s acts were negligent, he should be liable for all resulting harms, regardless of if the harm was foreseeable.  Should allow recovery for the innocent party, and discourage negligent behavior the defendant was engaged in.

How far should liability be extended-how far does causation go?

-Multiple Defendants, Vicarious Liability, Market Share Liability, and Defenses

B. Multiple Defendants

1. Two defendants may be the cause of the harm

2. The plaintiff must establish duty, breach, cause and harm

3. The defendants must show who actually caused the harm

C. Vicarious Liability

1. When is someone liable for another person’s actions?

2. Usually in employer/employee, HMO/doctor relationships

3. Policy-employer has control over employee

4. To determine liability, look at:

a. Actual Authority

1. Hire person as agent and have them do job

b. Implied Authority

1. Don’t tell person what they can do

c. Apparent Authority

1. Principal does something to create aura of control

2. Plaintiff has knowledge of apparent control

3. Plaintiff relies on this control

    5.Exceptions:

a. Frolic and Detour:  principal not liable for employees actions if what they are doing is not within the scope of their employment

1. UNLESS:  The action, though not within scope of employment, is foreseeable-ex. Drunken sailor

b. Intentional Torts:  employer not responsible for employee’s intentional tort

1. UNLESS:  The action is done in furtherance of employment

c. Independent contractors

1. IF hired person but don’t tell that person what to do, employer has relinquished control and liability

2. UNLESS: If contractor creates the impression of control over person hired, may be held liable

D. Market Share Liability

1. Policy driven-people need compensation and defendants are liable, so we should allow recovery and deter defendants behavior

2. Ex. Lead paint or DES

3. How do you sue for actions that happened long ago?

a. Sue when the cause of action accrues-when all elements are present

b. Duty, Breach and Cause may occur long ago, but statute of limitations doesn’t start ticking until Harm is there, too

4. May be difficult to show causation-who manufactured DES-so hold all manufacturers responsible and split up liability

5. Comes down to arguing for what is fair

6. Not often used b/c many times, manufacturers at time of distribution were unaware of risks-not negligent if risks are unforeseeable

E. Defenses to Proximate Cause

1. Superceding cause-

a. When does an intervening third parties actions supercede the first actors actions?

b. If the intervening cause if NOT FORESEEABLE, the action supercedes the first parties liability

c. If the intervening cause if foreseeable, does not supercede

d. EX. RR case where woman’s hotel room caught on fire-superceding cause-intervening third parties actions were not foreseeable

e. EX. RR case where woman raped walking home-intervening third parties actions were foreseeable, so RR liable

f. POLICY DRIVEN-want to encourage or discourage behavior

F. Different rules on causation for intentional torts and fault based torts

1. Intentional torts-liability for causation extends as far as damage extends-so only deal with substantial factor test, b/c there is no rule of law that limits liability-act was intentional, so can justify holding defendant liable for all damages-can push liability further

2. Negligence-has limitations (like foreseeability)- legal cause limits liability by cutting off chain of events that go on forever

Negligent Infliction of Emotional Distress-Allowing a Third Party to Recover by another person’s negligence

VI. Negligent Infliction of Emotional Distress

A. Elements:

1. First, must already have a negligent act, and have proven all aspects of negligence-duty, breach, cause and harm

2. Then, look at three elements:

3. Who is the proper plaintiff?  

a. Close family members

b. Someone who could inherit by intestate succession 

4. What kind of causation should there be?

a. Plaintiff witnesses incident or arrives at scene before scene has changed

b. Incident must cause serious injury or death

5. What kind of harm?

a. Must be severe emotional distress

b. If parent sees child run over, it is foreseeable that parent will have emotional distress

c. Need expert to prove harm

*Some courts will allow recovery for distress under a straight negligence case-but won’t allow a separate tort for emotional distress

Res Ipsa Loquitor- Proof of Negligence
VI. Proof of Negligence-Direct Evidence or Circumstantial-    Res Ipsa Loquitor (the thing speaks for itself)

A. A method of proof.  Not a separate tort!

B. A permissive inference by the jury-they can accept it or reject it.

C. Used in negligence case when plaintiff cannot ordinarily prove what happened.

D. When we can prove duty and harm, but we don’t have direct evidence of breach and cause we turn to res ipsa.

E. Res Ipsa applies because plaintiff doesn’t know what happened and def. is in control of the info

F. Can still use other circumstantial evidence of breach or cause, though this is not res ipsa

G. There must be a legal basis

H. Elements:

1. Event doesn’t ordinarily occur in absence of someone’s negligence

2. Caused by something within exclusive control of the def.

a. Actual Control

1. Mere absence of Actual control doesn’t mean res ipsa doesn’t apply

b. Legal Control

1. Some duties are not delegable, such as those dealing with public safety

c. Collective control

1. Group of people-each have information and control over situation

2. Used to encourage the people who are in the better position to know to point the finger

3. Used to break conspiracy of silence (doctors)

4. Def’s have burden why one or all of them are not responsible

d. Who has the info

1. Similar to Collective

e. In case with multiple def’s, Joint and Several Liability

1. Plaintiff can collect from whichever def he picks

2. Usually deep pocket

3. Each def individually liable for whole amount

    3. Plaintiff not at fault-no voluntary action or contribution on the part of the plaintiff

    4. If one of these elements not met, cannot use res ipsa

Defeating the Negligence claim-Plaintiff’s behavior as factor

Contributory Negligence, Last Clear Chance, Assumption of Risk

VII. Plaintiffs and Negligence

G. Plaintiff’s conduct-common defense-plaintiff was hurt, but def. not at fault

H. Contributory Negligence

1. Plaintiff did something to cause harm

2. Common law-no recovery

3. Elements

a. Did plaintiff act reasonably to protect her own safety? (Breach and duty)

1. Custom

2. Common Sense

3. Statutes

a. Purpose

b. Class

c. Harm

4. Calculus of Risk or Cost/Benefit

b. Were plaintiff’s actions a substantial factor in causing the harm? (Cause and harm)

4. Relationship bet plaintiff and def. is imp when looking at contributory negligence

a. Employer/employee

1. Employers are held to a higher responsibility of care to employees

2. Does plaintiff have free choice to disobey employer

3. EX. If employee violates safety statute, we do not consider this an unreasonable act because employee is probably not free to choose.

4. Even if employee has duty and breaches that duty, that does not necessarily show causation

5. Ex. Employee stacking fishmeal told wrong supervisor-breached duty, but does not show causation because no evidence things would be different if he had gone to the right person

5. Same tools should be applied when evaluating plaintiff’s conduct-custom, statutes, etc.

I. Last Clear Chance-Defense to contributory negligence

1. Plaintiff can say although her actions contributed to accident, def. Had last chance to avoid accident and should be held liable

2. Elements

a. Knowledge-does def. Know or should have known that plaintiff would be harmed (duty)

b. Time-def has time to avoid injury

c. Fails-Fails to avoid accident (breach)

3. Allows plaintiff to recover whereas before, plaintiff could not recover

4. Def’s defense to this is that one of 3 elements not met

J. Assumption of Risk

1. Plaintiff knowingly and voluntarily assumed a risk which eliminates duty of def.

2. Shows that def. Should not be held liable

3. Similar to consent, but consent is used with intentional torts, assumption of risk w/ negligence

4. Elements:

a. Knowledge-know what the risks are

b. Understand the risk

1. Some people may not have capacity to understand

c. Voluntary consent

1. Express consent-

a. Sign document absolving liability and saying you understand risks (ex. Rafting)

b. Buying a ticket to the Flopper

c. When you sign waiver, you assume risk inherent in the activity, but you don’t assume the risks not inherent (i.e. negligent guide)

2. Implied consent-

a. Get into raft voluntarily

b. Go to hockey game

5. Assumption of risk is a SUBJECTIVE standard-

a. We are concerned about this particular def.

b. B/c a plaintiff can assume an unreasonable risk

6. Goes after duty-def. Has a duty to avoid substantial, foreseeable risk-if plaintiff assumed risk, duty is gone and there is no tort

7. DEFENSE:  Didn’t know about risk

8. Being drunk is not a defense

RECOVERY FOR PLAINTIFF UNDER STATUTE

K. Questions to Ask when Looking at Statute-Checklist for Comparative Negligence

1. Is it pure or modified?

2. What is the cut off point?

3. What do we do with multiple def.s-does the statute measure defs conduct individually or as a whole?

4. What conduct are we comparing?

-Fault or negligence?

5. What happened to common law defenses?

a. Assumption of risk? (duty)

b. Contributory negligence? (cause)

c. Last Clear Chance? (cause)

L. Comparative Negligence

1. Changes common law-allows recovery for negligent plaintiff

2. Pure system

a. Plaintiff can recover whatever amount was the fault of def.

b. If no point where plaintiff barred from recovery, it is a pure system

c. If plaintiff is 99% responsible, can recover 1% from def.

3. Modified system

a. Plaintiff can recover damages up to the point where state decides 

b. State may say plaintiff can recover if less than 50, 60, or 70% responsible

c. If jury awards 50/50:

1. Plaintiff cannot be more than 50% neg-plaintiff can recover

2. If says plaintiff can’t recover if damages are more than what def. Is responsible-plaintiff can’t recover-CHECK THIS

4. Amount of Recovery allowed is dictated by statute

5. In comparative neg. system, last clear chance and contributory neg. get wrapped up into system-both of these go to causation, which is what comparative neg. determines

6. Assumption of Risk stays-goes to duty

7. If statute is silent, reverts to common law

a. Joint and Several Liability

b. No contribution

F. Comparative Fault v. Comparative Negligence

1. Comparative fault applies to negligence and intentional actions

2. Allows jury to assess damages to person who intentionally caused action, as opposed to only negligence of parties that allowed it-usually means less recovery for plaintiff

3. Say why statute should be interpreted in a certain way

a. Plaintiff wants fault to be interpreted narrowly so that it may exclude person who caused accident from being held liable-takes away from deep pockets

b. Def wants fault to be interpreted broadly to get as many defs as possible in suit

M. Joint and Several Liability

1. Each def. Is liable for the entire amount of damages awarded

2. Addressed in statute

3. If not, reverts to this b/c it is common law

N. Several Liability

1. Each def. Is liable for the share the jury said he is responsible (proportion of fault)

2. Addressed in statute

Defendant’s Ability to Recover Against Other Defendants

O. When can the def. go after other defs if joint and several liability?

1. Indemnify -now and common law

a. Shifts entire judgment-def. Has to pay the def. Who paid

b. Express agreement

1. Often in employer situations, may be a contract stating the employer will pay for any damages employee must pay

c. Equitable basis

1. Court thinks it is equitable to shift liability from one def. To another

2. Contribution-only now in comparative systems

a. Def who paid everything wants the other defs to pay their %

b. Jury awards each def. Certain percentage of fault

c. Couldn’t award this at common law b/c didn’t know what % each def. Was liable
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