First Possession: Acquisition of Property by Discovery, Capture, and Creation

Goal:  CERTAINTY

Who should own property in cases of no purchase?

Possession is usually the deciding factor.

Possession is a legal definition of a person’s relationship with land or item.

First legally relevant possession is the root of all title.

Classic formalistic reasoning: figure out what the law is and apply the law to your facts

Functionalistic reasoning: have an institutional goal in mind and figure out how ruling will affect goal

I. Acquisition by Discovery

A. First in time, First in right

B. Johnson v. McIntosh

1. Indians had hard fact of possession, but it was not legally relevant

a.  Indians retained rights to occupancy, but could not transfer land

2. Discovery of new land by non-Christian gave discoverer rights to land

a. But also must possess land-must tame the land

3. Discovery + Possession = exclusive rights to deal with natives with respect to land

4. Current “Indian rights”- Own property, have possessory rights, but if they want to transfer land or minerals, must have assent of gov’t

II. Acquisition by Capture

A. Rule of Capture: Must bring animal within “certain control”

1. Captured

2. Mortally wounded

3. Killed

B. Ratione Soli

1. Exception to Rule of Capture

2. Owner of property has constructive possession of all animals on his land until they leave

a. Constructive possession = pretend possession

3. Goal:  Prevent trespassing

4. Has constructive possession, so first in time, first in right-does not require animals on land to be within certain control

C. Animus Revertendi

1. Exception to Ratione Soli

2. If animal is domesticated (has habit of return), the owner doesn’t lose his right to the animal when it leaves his land

a. Rule of Increase:

1. Absent an agreement to the contrary, the owner of a female animal is also the owner of any offspring of that animal regardless of the location of birth or the owner of the father

2. Goal:  Certainty (don’t know who dad is, know who mom is) and capitalization on the efficiencies of nature (mother’s milk and care)

D. Theory of Relativity

1. The strength of the right to property often depends on who is fighting over property

2. Two concepts:

a. First in time

b. Who is fighting over property

3. Goal:  Don’t want trespassers

4. EX.  O has bunny on property, T1 steals it and takes it to his property, T2 steals it from T1

a. T1 v. T2 – between the two, T1 has a better claim because T1 had first possession

b. O v. T1 or O v. T2 – O wins because O had possession before T1 or T2

E. Pierson v. Post- Rule of Capture

1. Decided Post did not have animal within certain control when chasing it, so Pierson should have it

2. Majority: certainty of decision means less litigation in court and preserves peace and order

3. Livingston’s dissent: Kill the noxious beast 

4. Goals of peace and fairness are in conflict-peace won

F. Keeble v. Hickeringill – change game

1. H. scared away Keeble’s ducks

2. Ducks were not within certain control-since can’t sue H. for this, sue for malicious interference

a. Unproductive interference that inhibits trade

b. Lesson:  If you can’t sue for one thing, CHANGE THE GAME-SUE FOR SOMETHING ELSE

3. Goal:  

1. Discourage actions that inhibit productivity 

2. Encourage actions which encourage productivity

E. Oil and Gas

1. Escapable, migratory character, similar to animals

2. Migratory resource is owned when it is brought within certain control

3. Ratione soli is part of the right to resources

4. Anyone who’s land is on the common pool of oil is eligible to have the oil if they drill it

a. Policy:  

1. Certainty

2. Capture gas-bring it to use

3. Conserve/Preserve

5. Exceptions:

a. American rule for water-first person to capture water and puts it to reasonable and beneficial use has right to water

b. An owner of extracted resources may retain ownership of those resources even if reinjected into a common pool

1. Policy:  Exploit existing storage and discourage overexploitation of resources at present value.

F. Surface waters

1. Doctrine of Prior Appropriation

a. First in time, first in rights:  first person to capture water and puts it to reasonable and beneficial use has right to water

2. Doctrine of Relation Back

a. Date of appropriation relates back to first act toward diverting water if the diversion is completed with due diligence

b. Policy:  Don’t want to discourage investment in water capture

III. Acquisition by Creation

A. Fair use Doctrine

1. Copyright owner has right to use original expression and has license to any derivative use of original expression

2. Exception:  Parodies do not need permission

B. Cheney Brothers v. Doris Silk Corp.

C. Moore v. Regents of the University of CA

1. Should basic property rights be applied to excised cells?

2. Conversion: Wrongful exercise of ownership rights over the personal property of another

3. Court said calls are not Moore’s property once they are removed

a. Similar to discovery

b. Doctors “discovered” cells and what they could do-person cells came from did not have right to sell cells or determine where they go

c. So Moore has right of occupancy when cells in him, but cannot transfer cells

4. Although people have rights to their persona (voice, face), this is uniqueness, not property

a. Court says Moore’s cells not unique because the research is based on lymphokines, which all humans have

Subsequent Possession: Acquisition of Property by Find, Adverse Possession, and Gift

IV. Acquisition by Find

A. Finders/Keepers

1. The title of the finder is good as against the whole world but the true owner or a prior possessor

a. Prior possessor may be a finder or a landowner with constructive possession

b. Policy of constructive possession-ratione soli-discourage trespass

2. Theory of Relativity:  F1 finds and loses watch, F2 finds watch, F1 sues for watch-F1 will win although he is not true owner and F2 is a finder

3. Policy:  Promote peace and certainty, don’t want self-help or countless litigation, want to reward finder because they get the item back in circulation and increase possibility of return to true owner

B. Tools not Rules-use these to further policy

1. Finder v. Landowner

1. Landowner may have constructive possession of item

2. When lost, item goes to finder-does not matter if item is found on someone else’s property

2. Embedded v. On property

a. If embedded, landowner is the prior possessor regardless of his knowledge of item’s existence

b. Possible Exception:  Treasure Trove

1. Gold, silver, gold bouillon, paper money

2. Intentionally hidden in ground

3. In England-goes to crown

4. In US-goes to finder, even if finder is a trespasser

5. Some states may not allow this

3. Lost v. Mislaid

a. When goods misplaced as opposed to lost, finder acquires no original right to the property-owner of building has pretend possession of item

1. Difference between found on floor or found on table

b. When lost (unintentionally parted with) or abandoned (voluntarily relinquished with no intent to reclaim), item goes to finder-does not matter if item is found on someone else’s property

c. Policy:  Holding owner of premises as bailee of the goods is better adapted to secure the rights of the true owner

4. Public v. Private

a. Finder has more rights to item if found on public land as opposed to private

b. If finder finds embedded item on privately owned campground, they may be able to keep it 

c. Policy:  Owner did not have expectation of privacy on this land as he would with his house Although privately owner, many campers come onto land, so it is more public domain

5. Employee v. Landowner

a. If finder is employee of landowner, court may view employee as acting as landowner’s agent, so employee cannot keep item

6. Trespasser v. Invitee

a. Invitee may get found item, while trespasser may not-

b. Policy:  Discourage trespass

C. Armory v. Delamirie – Lost, Theory of Relativity

1. Theory of Relativity:

2. Chimney sweep finds jewel, takes it to silver smith, smith steals it-court says sweep had it first, so he wins against all but true owner

3. IF sweep stole jewel, then Smith stole from sweep, sweep would win-first wrongdoer has more rights than second wrongdoer

4. But if first wrongful possessor and second honest, courts usually prefer second honest

D. Hannah v. Peel- Finder v. Landowner

1. Finds broach in house, not embedded, landowner did not know it existed, Finder gets broach

V. Acquisition by Adverse Possession

A. Occupying property as your own without permission

B. Policy: 

1. Land is being used and cultivated

2. Want to quiet title after a certain amt. Of time

3. People who have used and cultivated land deserve the land

C. Elements:

1. Actual entry giving exclusive possession 

a. Must actually be on the property

b. Public cannot be on property, owner cannot be on property-only adverse possessor

c. Cannot be there in subordinate position-not adverse possession if you are renting b/c you are paying landlord to be there, so no notice of intent to adversely possess

d. Cannot possess if you have permission to be there b/c no notice of intent to adversely possess

1. Fence of convenience doctrine-rancher puts fence on land he doesn’t own to prevent cows from falling into ravine-not adverse possession b/c it’s permitted

e. Purpose: give notice to actual owner so that the owner can do something about it

f. Notice must reasonably inform the attentive landowner

2. Open and notorious

a. Others must be able to see you on property

b. Cannot hide from landowner

c. Notice must reasonably inform the attentive landowner

3. Adverse/hostile under claim of right/title

a. State of mind of adverse possessor may be important, depending on the jurisdiction

b. Subjective intent is irrelevant

1. Policy-don’t want to worry about intent

c. Good Faith-Person thought it was their land

d. Aggressive trespasser-knows they are trespassing but are going to take land anyway

4. Continuous for the statutory period

a. Must be on property long enough to fulfill statutory requirements

D. Prescriptive easement

1. Acquire a right to access someone’s land-ex. Can put a road on other persons property to get to your own property

E. Quiet Title

1. Dispute between two people over who owns property

F. Color of title

1. Claim founded on written document

2. Addresses Element 1

3. Exception to the rule that you must have physical entry of the entire land

4. Advantage: Only have to actually possess part of land prescribed in faulty title

5. On property under context of having an erroneous deed, etc.-think land is yours b/c you have documents proving this, though they are wrong

6. Sometimes this is necessary for adverse possession, but rarely

7. Similar to good faith

G. Examples:

1. If z sells lots to y, but they are owned by x, as long as y is on part of land, they can get all of land

2. If z sells lots to y, but they are owned by x and c, y can possess all of lot that y is on, but not lot that c owns, b/c there is no notice to c

3. Contiguous lots can be possessed if owned by same owner and fits other elements of adverse possession

4. Mineral rights-If x owns surface and y owns mineral rights and z conveys title to a, a can possess x’s surface land, but not y’s mineral rights b/c there is no digging into minerals, not open and notorious, etc.

5. If z conveys 100 acres to a, a stays on 40 acres and o is on other 60 acres, a may possess 40 acres-can’t possess all 100 b/c 60 of it is not exclusive possession

H. Claim of title 

1. Asserting right to land, using it as your own without any contract, etc.

I. Doctrine of Disclaimer to Title

1. If adverse possessor disclaims title before statutory period runs, they have to start over

2. Cannot disclaim title once statutory period is over

3. If A has possessed neighbor’s land by having fence on prop for stat. Period, and B asks her to take it off and she does for 3 years then decides she wants land back, A can get land back.  Cannot disclaim land once it has been adversely possessed.  The 3 years B had property go to his stat. period for adverse possession

J. Sleeping Theory

1. If true owner is going to sleep on their rights, they can lose their right to property

K. Earning Theory

1. If a person takes a blank piece of property and improves it, they deserve to keep it

L. Tacking

1. A series of adverse possessors to add up to the statutory period

a. Abandonment-no tacking

b. Voluntary transfer of property or possessions =privity=can be tacked

c. Disabilities cannot be tacked

M. Improvements and Encroachments

1. Improvements-Building or fixtures on someone else’s land-if innocent, usually allow builder to recover fair market value for building or to allow builder to move it

2. Encroachment-if innocent mistake, usually allow it to stay.  Look at relative hardship on each party.  If not innocent, make builder take it down

N. Van Valkenburg v. Lutz

1. Court said Lutz didn’t properly enclose property, wasn’t cultivated b/c garden didn’t go from edge to edge, said land not improved b/c of junk in yard, so didn’t meet statute requirements

2. No good faith for Charlie’s garage

3. Court punished Lutz’s for stealing land

O. Howard v. Kunto

1. Issues deal with element 4-continuous for stat. period

2. Can Kuntos adversely possess land although they were only there in summer-yes, b/c it fits the normal pattern of use

3. Was it open and notorious if only there part of year? Yes, b/c their house is there year round.  If camped in summer, left no trace and took all of their stuff when they left, not open and notorious

VI. Disabilities and Adverse Possession

A. Applies to minors, mentally incompetent, and imprisoned

B. Policy: Protects people who are incapable of protecting their interests

C. Completely different than statutory period

1. Statute of limitations runs in its own timeframe while disabilities runs in its own timeframe

2. NO tacking on disabilities-does not matter if successive owner has a disability

3. But later owner may take advantage of disability that original owner had when adverse possessor entered-if person inherits property, can take adv.- disability is lifted and disability clock starts.  But if person with disability sells, new owner cannot take adv. Of disability b/c he should have checked out property before buying it

D. Polaroid Principle

1. Disability must exist at the time adverse possessor enters

2. If person becomes insane one day after adverse possessor enters, no disability issue

E. Disability clock starts running the second the disability is removed

1. May extend the period of time a person has to kick off the adverse possessor or it may not

2. Adverse possessor may run out the stat. period but still has to wait for disability clock to run out before he can possess land

F. SEE NOTES FOR EXAMPLES-MID November

VII. Adverse Possession of Chattels

A. O’Keefe v. Snyder

B. When does statute of limitations begin ticking?

1. Discovery Rule: 

a. Start clock when due diligence begins-begins when O’Keefe first knew or should have known paintings were taken and who had them

b. Mushy standard-how can she show she used due diligence to get back painting?

VIII. Acquisition by Gift

A. Elements of a valid gift

1. Donative intent

a. present intent to irrevocably transfer

b. A promise to give gift upon death or later,etc. doesn’t count b/c it is not present intent

2. Delivery

a. Must be as perfect as the circumstances allow

b. Manual 

c. Constructive 

1. keys to a car

2. When manual is not possible

d. Symbolic

1. something that represents the gift-a picture, a note describing the gift

2. when constructive and manual not possible

e. Purpose:

1. want donor to feel the wrench of delivery, to feel impact of giving gift

2. want clear evidence of gift

f. O gives check, dies before x cashes check-x cannot get money b/c O could have stopped check before it was cashed

   3. Acceptance

 a. presumed if gift has value

4.Strong Intent means delivery doesn’t have to be as perfect, Perfect delivery means intent doesn’t have to be as strong

4. Newman v. Bost

5. Gift causa mortis

a. gift that is made in contemplation of death

b. Rarely used anymore

c. If donor doesn’t die from impending death, gift is revoked

6. Life insurance policy

a. delivery not OK since policy was in room but was not handed to Julia

b. Constructive delivery of keys not OK-policy not usually kept in drawer and could have actually handed her papers

7. Household furniture

a. said she could keep all furniture

b. court let her have furniture opened by keys

c. delivery not OK on other furniture

Replevin-lawsuit to obtain return of goods, not damages

Trover-action for money damages resulting from def.’s conversion to his own use of a chattel owned or possessed by the plaintiff

Voluntary bailment-if true owner leaves jewel for cleaning and cleaner sells jewel, person who bought jewel can keep it.  True owner has no action against buyer, only against cleaner.  Policy: True owner had something to do with giving up that item-had responsibility to check out jewelry cleaner

Involuntary bailment-If true owner lost jewel, Smith finds it and sells it, true owner can get jewel back from person it was sold to, and person who bought it will have to seek damages from Smith

