Attention News/Business Editors: 

Government Spin on Bill 198 Hides Real Impact on Ontario's Pensioners and Employees

    TORONTO, Nov. 14 /CNW/ - The Ontario Government has been caught out on

its cynical attempt to put a positive spin on its damaging new pension

legislation. Critics of the legislation point out that the amendments allow

employers to apply to withdraw surplus from ongoing and wound up pension plans

without obtaining the agreement of employees and pensioners. This is contrary

to the present situation whereby employers and employees are required to come

to the table to negotiate a fair distribution of the surplus.

    Here is what the Ministry of Finance said in its November 8 Backgrounder:

Pension Surplus Reforms - Part XXV, Bill 198, and more importantly, what they

did not say to Ontario's taxpayers.

    Government's Press Release:

    "Myth:

    The government has not consulted on the surplus reforms in Bill 198.

    Fact:

    The government released a full public consultation paper in July 2001 and

    over the course of several months, received 78 submissions -- from

    pensioners, members, unions and employers."

    What the Government did NOT say:

      - Bill 198 goes much further than the 2001 consultation paper proposed.

        The government did not consult on many of the most drastic changes.

        The consultation paper said the government's overall objective was to

        "facilitate negotiations between employers and employees". Bill 198

        does the opposite. It allows employers to apply to withdraw surplus,

        even from an ongoing pension plan, without the consent of its

        employees and pensioners.

    Government's Press Release:

    "Myth:

    This legislation will allow employers to 'raid' pension plans.

    Fact:

    This proposed legislation provides for negotiated surplus sharing

    agreements between employers, members and retirees in most cases, which

    has been the practice for many years."

    What the Government did NOT say:

      - Under Bill 198, employers (but not employees) are now allowed to

        apply to withdraw surplus from ongoing pension plans. Such

        withdrawals can affect the safety of people's pensions. Employers are

        also granted the right, without having to provide prior notification

        to employees or the government regulator, to use pension surplus to

        reduce their own contributions. Employees do not have any of the same

        rights.

      - Under the current legislation, all surplus must be shared. Bill 198

        gives employers the option to share with their employees and

        pensioners, but they no longer have to share. Employers can apply to

        keep all of the pension surplus for themselves.

    Government's Press Release:

    "Myth:

    This legislation overrides the rights of members to a surplus

    distribution on partial plan wind up (when there is a mass layoff).

    Fact:

    Until 1998, when the Monsanto case started, employers were not required

    to pay out surplus on a partial plan wind up. Currently, employers are

    required to pay out the surpluses in all cases of partial plan wind up,

    which could place some plans in jeopardy.

    The amendments will restore the law to what was understood prior to 1998

    and clarify the continuing rights of members affected by partial plan

    wind ups."

    What the Government did NOT say:

      - Ever since the new pension surplus regime was introduced in 1991,

        employers have known they were required to distribute surplus on a

        partial plan wind up. Monsanto's own actuary, who consults to some of

        the largest corporations in the country, acknowledged under oath that

        he was aware of this requirement. The Superintendent of Financial

        Services and the Ontario Divisional Court have upheld this law. To

        say that Bill 198 "will restore the law to what was understood"

        severely misleads the people of Ontario.

      - Bill 198 reverses the law that pension surplus must be paid out on a

        partial wind-up, and does so retroactively to 1988. This wipes out

        the rights of thousands of terminated pension plan members and

        pensioners in over 200 pension plans whose cases are still waiting

        for a decision from the Ontario regulator. These cases involve former

        employees and pensioners from National Trust, Imperial Oil, London

        Life, Consumers Gas, Slater Steel, AlliedSignal, and others. It could

        also affect your pension rights.

    Government's Press Release:

    "Myth:

    This legislation allows employers to make unilateral applications for

    surplus without the need to share or consult with members and retirees."

    What the Government did NOT say:

      - This is no Myth. If Bill 198 becomes law, a new Section 79.1 will be

        added to Ontario's Pension Benefits Act. This Section allows for an

        "application for payment of surplus to an employer" without the need

        to share (or even consult) with employees and pensioners, based on

        criteria that have not been made public.

    Government's Press Release:

    "Fact:

    The rights of employers under the proposed amendments would be consistent

    with the rights of employers in most jurisdictions in Canada."

    What the Government did NOT say:

      - NO other province permits an employer to unilaterally apply for

        surplus from a pension plan without an agreement with employees.

      - NO other province has passed retroactive legislation which takes away

        existing pension rights.

      - Approximately 80% of Canada-wide pension plans are registered in

        Ontario, and therefore this new law affects the entire country.

    Government's Press Release:

    "Myth:

    The proposed legislation would set aside dozens of court cases.

    Fact:

    The proposed legislation does not affect any case that has gone to the

    court for decision nor any case currently before the court."

    What the Government did NOT say:

      - Bill 198 renders irrelevant almost 20 years of pension surplus law,

        including the 1994 Supreme Court of Canada decision in Schmidt v. Air

        Products. Right now, courts have the responsibility of determining

        the ownership of pension surpluses, and they do so with regard to the

        entire history of the pension plan. Bill 198 does away with this, and

        allows employers to withdraw surplus simply where they can prove

        "entitlement" to the surplus according to "prescribed documents" and

        "prescribed criteria" which have not been made public.

      - Bill 198 gives an Ontario government employee, the Superintendent of

        Financial Services, more power than the Supreme Court of Canada. The

        Superintendent is given the right to award pension surplus to

        employers and can ignore any "rule of law" to the contrary.
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