Pension surpluses may be up for grabs

Labour incensed by Ontario plan to ram through law

	 

	Jonathan Chevreau
	

	Financial Post
	



Thursday, November 14, 2002

	[image: image1]ADVERTISEMENT

	[image: image2]


	[image: image3.png]






 HYPERLINK "http://ad.ca.doubleclick.net/N3081/jump/npo.com/commentary/story;loc=storybox;sz=250x250;kw=commentary;stile=19;kw=ccstorybox;ord=9?" 

 INCLUDEPICTURE "http://ad.ca.doubleclick.net/N3081/ad/npo.com/commentary/story;loc=storybox;sz=250x250;kw=commentary;stile=19;kw=ccstorybox;ord=9?" \* MERGEFORMATINET 





Whenever the issue of sharing pension surpluses arises, the name Conrad Black is evoked.

That's the case in Ontario, where labour lawyers are incensed by the province's attempt to ram through retroactive pension legislation hidden in the omnibus Bill 198.

Tabled Oct. 30 by finance minister Janet Ecker, changes to the Pension Benefits Act will unwind 20 years of pension surplus laws, warns pension lawyer Ari Kaplan of Toronto-based Koskie Minsky.

Black's attempt to grab a $40-million pension surplus at Dominion Stores in 1988 resulted in a revolution in Canadian pension regulations. In Ontario and most other provinces, sharing of pension surpluses between employees and employers became the norm under the so-called "consent" regime.

Kaplan warns the power to determine entitlement to surpluses will shift from the courts to the government.

"Under these amendments the courts are specifically excluded from the legislation. It would be a lot easier for Conrad Black to get the surplus out [now]," Kaplan says. "This legislation allows employers to withdraw the surplus while a plan is still continuing."

If it becomes law, employers will be able to automatically apply for surplus refunds when pension plans are totally or partially terminated, based on as-yet unpublicized criteria. Existing statutes or "rules of law" in conflict with the secret rules will have no value, the bill's opponents argue.

Ecker and Premier Ernie Eves are under pressure because the current surplus-sharing regulations are due to expire at year-end. The amendments have had first reading and they want the bill passed by Christmas.

Its opponents want the pension amendments hived off from the rest of the bill so the pension implications can be properly assessed. That seems reasonable, given the topic's complexities, which affect pensioners across the country because many national plans are domiciled in Ontario.

"Surplus is a willow-the-wisp whose size and shape is influenced by actuarial assumptions, investment experience and changes to plan membership," says Greg Hurst, manager, pension division, of Vancouver-based Heath Lambert Benefits Consulting.

"Since Conrad Black's attempted surplus grab, defined benefit pension plans have developed a secondary corporate purpose to serve as a cash-flow management tool, which often conflicts with the primary purpose of providing pension benefits," says Hurst.

Corporations offering DB plans are on the hook for a set pension promise, no matter how investments perform. The employers' view is that as long as pensioners receive the promised level of pension, any excess returns are rightfully the corporation's.

Labour has traditionally argued a pension surplus represents deferred wages and employees should get the benefit, or some of it.

The existing legislation is considered badly worded, and ambiguous in the case of partial plan windups. To share surplus under the "consent" regime, employers had to establish strict legal entitlement.

As a result, many cases have been bogged down in the courts, with hundreds more still before provincial pension tribunals. Large employer plans believe the legislation will streamline this, eliminating what one terms "make-work for labour lawyers."

Consent of two-thirds of pension plan members is currently needed to withdraw surpluses. This usually meant obtaining concessions on both sides, says Priscilla Healy of the Association of Canadian Pension Management, which approves of the new bill.

"You have to give up something in a regime of negotiated settlements. 50-50 surplus sharing was not unusual."

The new legislation says employers do not have to distribute surpluses on partial windups, which allows them to strengthen plans for the long haul. In addition to 200 unresolved partial-windup cases, there are many full windup cases, some approved and some with approval in doubt, Healy says.

A third surplus issue is withdrawals from ongoing plans, something employers rarely got because pension reform required 100% consent from members. The new legislation moves the consent figure down to 66%. Healy wonders what labour is complaining about, since "if you can't withdraw from ongoing plans, no one can benefit. This way there is a sharing possibility."

Healy "applauds" the province's bravery in making new surplus-sharing rules retroactive to 1988.

An opposite assessment comes from the 3,600 members of the Association for the Equitable Recovery of the National Trust Pension Surplus, which is "vehemently protesting" Bill 198. They seek part of a $160-million National Trust surplus and say employees will be "deprived of any lawful claim to pension surplus, even if they are successful in the courts."

They cite a recent court case involving Monsanto Co., pending before Ontario's Court of Appeal, which upheld the rights of employees, and accuse the Eves government of acting hastily in not awaiting the court's decision.

"This retroactive pension surplus grab via an 'appendage' to omnibus Bill 198 is unbelievable," concludes Professor George Luste, president of the University of Toronto Faculty Association. "It is crass political payoff and patronage to the business community at the expense of pensioners."

Hurst says the legislation swings the pendulum too far in favour of employers. "The government should take some time to listen to the views of plan members and be prepared to adjust the legislation in a reasonable manner."

Since the Dec. 31 deadline is an artificial one, it can and should be extended.
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